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1.
FERC Approves Key Aspects of Southeast, Southwest RTO Proposals


At its open meeting on Wednesday, the Federal Energy Regulatory Commission renewed its push toward regional transmission organizations (“RTOs”).  In separate orders, FERC approved key aspects of proposals to establish the SeTrans RTO in the Southeast region of the country and the WestConnect RTO in the Southwestern United States.


Turning first to the Southeast, FERC stated that the SeTrans RTO proposal complies with Order No. 2000 in important areas such as its governance structure, business model, and the selection process for an Independent System Administrator (“ISA”).  Citing a “general consensus in the Southeast” in favor of participant funding, FERC also accepted a SeTrans proposal to implement that approach to transmission investment, which assigns costs associated with new transmission or facility upgrades to the specific parties that will benefit from the improvements, rather than to ratepayers as a whole.  This action follows on the heels of heated exchanges on participant funding, including a letter sent in late August to FERC Chairman Pat Wood in which the Southern Governors’ Association charged that the Commission’s notice of proposed rulemaking (“NOPR”) on standard market design (“SMD”) would “socialize all costs of transmission system expansions and upgrades.”  At the time, Wood sought to reassure critics in the Southeast that the SMD NOPR allowed for participant funding (see September 13th edition of the WER).


In another move that some industry observers see as responding to charges levied against the SMD NOPR, FERC also used the SeTrans order to clarify the relationship between the SMD rulemaking and its consideration of RTO proposals.  Specifically, after citing “the extensive efforts committed by industry participants to developing a framework for a sound RTO proposal,” FERC stated that “it is not this Commission’s intent to overturn, in the final SMD rule, decisions that are made in this docket.”  Reinforcing this point, FERC continued, “[U]nless the Commission has specifically indicated … that an element of the RTO proposal is inconsistent with the SMD proposal or needs further work in light of the SMD proposal, we do not intend, in the final SMD rule, to revisit prior approvals or acceptances of RTO provisions because of possible inconsistencies with the details of the final rule.”


These statements, however, drew sharp criticism from FERC Commissioner William Massey.  In a partial dissent from the SeTrans order, Massey stated that this approach “unnecessarily ties the Commission’s hands in developing regional electricity markets.”  Further warning that FERC might be endangering the underlying purpose of the SMD rulemaking, Massey expressed concern that “subordinating aspects of our SMD policy to provisions agreed to in RTO venues risks compromising the objectives of SMD: eliminating undue discrimination, ensuring customer protection, and creating seamless efficient wholesale electricity markets.”


As currently envisioned, the SeTrans RTO would cover all or parts of Alabama, Arkansas, Florida, Georgia, Louisiana, Mississippi, South Carolina, and Texas.  The jurisdictional members of SeTrans include Cleco Power, L.L.C., the Entergy Companies, and Southern Company.  Non-jurisdictional members of SeTrans include Dalton Utilities, Georgia Transmission Corporation, JEA (formerly Jacksonville Electric Authority), MEAG Power, Sam Rayburn G&T Electric Cooperative, South Carolina Public Service Authority, and the City of Tallahassee, Florida.


Shifting its attention to the Southwest, FERC also stated on Wednesday that important aspects of the WestConnect RTO proposal satisfy the requirements of Order No. 2000.  Among other actions, FERC approved, subject to modifications, WestConnect’s governance structure, interconnection process, and a proposal for planning and expansion.  FERC also approved plans for WestConnect to retain license plate rates for an interim period and to recover the costs of its operations through the use of a grid charge, and for voluntary conversion of existing contracts.


As currently envisioned, WestConnect would operate in parts of Arizona, Colorado, New Mexico, and Utah.  The current WestConnect applicants include Arizona Public Service Company, El Paso Electric Company, Public Service Company of New Mexico, and Tucson Electric Power Company.  In their application, these parties stated that several non-jurisdictional entities also participated in WestConnect’s development.


The Commission’s SeTrans order is available on the FERC website at http://www.ferc.gov/Electric/RTO/el02-101-10-10-02.pdf.  The Commission’s WestConnect order is available at http://www.ferc.gov/Electric/RTO/RT02-1-10-10-02.pdf.

2.
El Paso, INGAA Respond to FERC Judge’s Ruling


El Paso Natural Gas Company (“EPNG”) and El Paso Merchant Energy, L.P. (jointly, “El Paso”) have asked FERC to hold a hearing next month on the recent ruling by Chief Administrative Law Judge (“ALJ”) Curtis L. Wagner, Jr., that EPNG withheld gas supplies to California delivery points and an earlier ruling that EPNG and its affiliates were guilty of affiliate abuse.  (See Sept. 27th edition of the WER).

El Paso requested a November 22 hearing with six hours of oral arguments and asked the Commission to issue a final ruling by December 31.  In its request, El Paso wrote, “It’s imperative that the Commission address the issues raised by the chief judge’s ruling, with sound legal reasoning after a thorough review of the facts, as expeditiously as possible.”  


After the Chief ALJ’s ruling in September, El Paso shares fell to a ten-year low, which prompted credit rating agencies and stock analysts to issue downgrades.  El Paso responded to the ruling with full-page advertisements, based on letters sent to all members of Congress, in The New York Times and The Washington Post.    


In related news, the Interstate Natural Gas Association of America (“INGAA”) filed comments with FERC last week stating that it was “concerned that the initial decision may be read, unless clarified by the Commission, as creating new legal and regulatory requirements that fundamentally change the standards that pipelines have historically relied upon in the operation of their systems.”  Thus, INGAA asked that the Commission confirm the following:  

· The long-standing presumption of prudence granted to pipelines’ operational decisions, particularly decisions relating to maintenance;

· Pipelines are not expected to operate at the maximum allowable operating pressure (“MAOP”) on an average basis or continuous basis and are not expected to operate at levels above the MAOP at any time;

· The responsibilities and obligations of a pipeline are defined in the applicable pipeline’s tariffs, and actions consistent with the tariff are lawful;

· Shippers’ actions may affect a pipeline’s ability to make actual use of certificated capacity, and pipelines cannot be held responsible for the consequences of decisions by one or more shippers to exercise their open access rights that affect system capacity; and 

· Pipelines are not obligated to expand their systems to meet the customers’ fluctuating use of the system.

3.
Lawmakers Make Last Ditch Effort at Energy Bill


Amid claims that negotiations on the energy bill are on life support and straining for an as yet elusive compromise, reports indicate that a smaller group of conferees continues to meet in hopes of crafting a passable bill.  Late Thursday night, House Energy and Commerce Committee Chairman Billy Tauzin (R-LA), Senate Energy and Natural Resources Committee Chairman Jeff Bingaman (D-NM), Senator John Breaux (D-LA), and Senator Craig Thomas (R-WY) remained closeted in marathon meetings to discuss sticking points in the legislation.  According to reports, new language on a number of troublesome issues was being drafted.


In particular, talks have been hung up over electricity, a ban on methyl tertiary butyl ether (“MTBE”), liability waivers for ethanol and MTBE, renewables, a climate change emissions ceiling, and drilling in the Arctic National Wildlife Refuge (“ANWR”).  Earlier in the week, Senate Majority Leader Tom Daschle (D-SD) called for passage of a scaled-down bill that would include issues agreed to thus far, in addition to a provision backed by farm-state members tripling the amount of ethanol-produced fuel.  Daschle’s suggested bill would have excluded bigger ticket items such as ANWR and fuel additives.  The idea was coolly received by Senate Minority Leader Trent Lott (R-MS), also a conferee, who stated, “We need a bigger bill.  We are keeping all our options open.”


Fueling continued talks at this late stage is the apparent extension of the Congressional session until at least October 18th, two weeks later than the targeted adjournment date.  As of Thursday, conferees were crafting new language on electricity and ethanol in hopes of finding a compromise on those issues.  Tauzin may consider dropping the MTBE liability language in order to get an agreement.  In addition, President Bush reportedly indicated on Thursday that he might be willing to forego provisions allowing oil drilling in ANWR, thus removing a major stumbling block to finalizing the bill.  Tax provisions also remain unresolved in the conference, though staff close to the deliberations believes finding common ground on the tax provisions will only be a matter of arriving at an acceptable price tag.
4.
Democrats Ask Bush to Remove SEC Chairman


On Wednesday, Democrats held a press conference on Capitol Hill asking President Bush to remove Securities and Exchange Commission (“SEC”) Chairman Harvey Pitt.  Originally meant to attack Republicans on their plans to “privatize and gut” Social Security after the election, the focus of the press conference shifted when Daschle and House Minority Leader Richard Gephardt (D-MO) renewed their attacks on Pitt.


The lawmakers, joined by other prominent Democrats, first blamed Pitt for the weak economy and the sluggish stock market.  Most of their attacks, however, revolved around the appointment of a chairman for the newly-created accounting oversight board.  Citing a “troubling new report,” Senator Daschle and Representative Gephardt accused Pitt of actively undermining the appointment of John Biggs, Chairman of the Teachers Insurance and Annuity Association College Retirement Equities Fund, as chairman of the accounting oversight board.  


“[Pitt is] giving the accounting industry a veto over who will head the new board,” Daschle remarked at the press conference.  “This is exactly the kind of abuse the new board was created to prevent.”  Following this denunciation, the Democratic lawmakers called on President Bush to remove Pitt as SEC Chairman.  When reporters asked if they had any evidence of an agreement between Pitt and the accounting industry, the Democratic leaders merely insisted on his resignation.


This past summer, Congress created the new, independent five-member oversight board which is empowered to set standards for accountants.  Some industry observers think that the accounting industry, having failed to prevent passage of the law, is now maneuvering to keep serious reformers off the oversight board.  Known for his desire to tighten accounting practices, Biggs has strongly advocated barring auditors from doing any consulting and requiring companies to rotate their auditors. He also announced his early support for treating executive stock options as a compensation expense affecting the bottom line.  Democrats charge Pitt, who previously served as counsel to all “big five” accounting firms, with colluding with the accounting industry to appoint a chairman to the new board who will be friendly to their industry.


Pitt denied the accusations and said that the only people pressuring him on the appointment are members of Congress.  Pitt said that the Democrats were only trying to pressure the SEC into selecting Biggs, their choice for the position.  However, Pitt stated that Biggs is still a strong candidate for the position, despite the fact that the SEC will continue to screen others for the job.


In addition, Republicans lashed out at Democrats for their attack on Pitt and accused Democrats of trying to deflect attention away from foreign policy.  Ari Fleischer, White House spokesman, called the attack “a political charge that has no merit and substance.”  Representative Michael Oxley (R-OH) said Democrats were trying to politicize the SEC and undermine Pitt’s authority.
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