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1.
Seeking Middle Ground, Senator Carper Introduces Clean Air Legislation


Late last week, Senator Thomas Carper (D-DE) introduced S. 3135, the Clean Air Planning Act of 2002.  According to some observers, Carper’s bill, which includes caps on emissions and changes to the New Source Review (“NSR”) program, is noteworthy in that it appears to seek the middle ground in the often rancorous clean air debate.


Carper has assembled a unique group of co-sponsors for S. 3135, including Senators John Breaux (D-LA), Max Baucus (D-MT), and Lincoln Chafee (R-RI).  Breaux’s decision to lend his support to the legislation could represent a significant development, as he has established himself as a Democrat with the ability to work with the Bush Administration.


S. 3135 could also prove significant in that it has attracted some degree of support from both electric utilities and environmental organizations.  For example, the Clean Energy Group, a coalition of Northeastern electricity generators, endorsed the bill.  Meanwhile, some environmental groups remain skeptical, but positive, about the legislation.  The Natural Resources Defense Council supports provisions related to emissions caps, but has expressed concern over any provisions designed to weaken the NSR program.  Environmental Defense is encouraged that the emissions caps contained in the bill do not include escape devices, but believes that the NSR provisions will be an obstacle to the bill’s overall success.  On the other hand, The Clean Air Trust named Carper its “Clean Air Villain of the Month” for introducing the bill, and the American Lung Association has objected to the legislation.  In addition, a coalition of Midwestern utilities has stated that the bill favors natural gas units over coal units, which could be an issue during debate. 

Turning to the substance of S. 3135, the bill’s NSR provisions limit the applicability of modifications at existing units to specific capital project costs or increases in emission limits; the definition of “lowest achievable emission rate” would include economic factors and be limited to double the economic costs for achieving “best available control technology;” and federally mandated offset provisions for new units would be eliminated.  


As for emissions caps, S. 3135 mandates that utilities cut emissions of nitrogen oxide (“NOx”), mercury, and sulfur dioxide (“SO2”) by more than half by 2008.  Stricter cuts would be required under the bill by 2012.  Moreover, the legislation is a “four pollutant” bill, in that it includes a cap on carbon dioxide (“CO2”) emissions.  The bill fixes CO2 emissions at 2005 levels through 2012, after which a cap would apply to limit CO2 emissions to 2001 levels.


The introduction of S. 3135 follows heated debate on clean air issues during the 107th Congress.  In March 2001, Senate Environment and Public Works Committee Chairman Jim Jeffords (I-VT) introduced S. 556, which sought to curb emissions of NOx, CO2, SO2, and mercury.  In February 2002, President Bush unveiled the Clear Skies Initiative to phase out the NSR program and limit certain emissions.  In late July, the Clear Skies Initiative was formally introduced as legislation in both the House and Senate, but the measure did not come to a vote.  S.556 cleared the Senate Environment and Public Works Committee in June (see June 28th edition of the WER), but did not come to a vote before the full Senate.


The text of S. 3135 is available at http://thomas.loc.gov/cgi-bin/query/C?c107:./temp/~c107GbT8Ke. 
2.
FERC Postpones Deadlines in Small Generator Interconnection Rulemaking


In a move that gives negotiators additional time to reach agreement, the Federal Energy Regulatory Commission announced Wednesday that it is pushing back several deadlines for its initiative on standardizing interconnection rules for generators with up to 20 MW of capacity.


Specifically, the Commission stated that the parties currently seeking to develop a consensus small generator interconnection agreement (“SGIA”) and small generator interconnection procedures (“SGIP”) have until November 12, 2002, to complete their work.  In turn, the Commission extended until November 26, 2002, the comment period on the advance notice of proposed rulemaking (“ANOPR”) on small generator interconnection issues that it released in August of this year (see August 30th edition of the WER).


The Commission’s announcement came in response to a request from the Transmission Owners/Distribution Utilities Coalition, the Small Generator Coalition, and representatives of the National Association of Regulatory Utility Commissioners (“NARUC”), all of which are involved in ongoing negotiations on consensus documents concerning small generator interconnection.  In a filing submitted to FERC on Monday, these parties stated that they have made “substantial progress” toward an agreement.  The parties added, however, that they would require additional time in order to finalize consensus documents that reflect their views.


Some industry observers expect that the Commission’s decision to move back its deadlines will also delay subsequent steps in the rulemaking process.  In the ANOPR, the Commission stated that it planned to issue a notice of proposed rulemaking (“NOPR”) by the end of the year, with the expectation of issuing a final rule in March 2003.

3.
FERC Launches New Enron Investigation


On Thursday, the Commission issued an order initiating an investigation into Enron Corporation (“Enron”) and its ownership of three associated small power production facilities.  The facilities at issue are Zond Windsystems Holding Company, Victory Garden Phase IV Partnership, and Sky River Partnership.  


According to the order, the Commission has learned that in civil and criminal proceedings in the United States District Court for the Southern District of Texas, the Department of Justice and the Securities and Exchange Commission have alleged that “in 1997 Enron improperly retained QF [qualifying facility] benefits for these facilities by fraudulently transferring its ownership in the QFs to partnerships indirectly controlled by Enron.”  


The Commission explains that it recertified the three wind farms as qualifying facilities based on the applicants’ statements in their 1997 applications for recertification that ownership interests would be transferred to partnerships which were unaffiliated with Enron.  Despite Enron’s representations, it is alleged that facilities were transferred to partnerships in which Enron “maintained secret control.”  


Based on this new information, the Commission has set for hearing the issue of “whether the three facilities in fact satisfied the statutory and regulatory requirements for QF status following the 1997 transfer of ownership interests in the facilities.”  As possible remedies, the Commission notes that it has the authority to revoke a QF’s exemptions from other sections of the Federal Power Act, the Public Utility Holding Company Act, and certain state law and regulation, as well as to permanently revoke QF benefits in more serious cases.

4.
NERC Releases Reliability Assessment


Earlier this month, the North American Electric Reliability Council (“NERC”) released its Reliability Assessment 2002-2011.  According to NERC President and CEO Michehl R. Gent, “Electric generating capacity throughout North America will be adequate in the near term to meet customer demands.”  Gent adds, however, that “transmission system expansion continues to lag generation additions.”  


The report states that while projected generating capacity margins will vary from region to region, NERC does not expect any areas to experience generating capacity shortages.  In the study, NERC also concludes that the transmission grid is expected to reliably serve projected electricity demand, although heavy transmission loadings and congestion will continue to occur and system limitations are expected to increase in some areas.  The report notes that most transmission construction planned for the next decade is designed to connect new generators or customers to the transmission system.  In addition, the report observes that many new generating facilities are being built in areas with limited transmission capability and may experience difficulty reaching designated markets.  


The Reliability Assessment 2002-2011 is available on NERC’s website at http://www.nerc.com.  
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