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1.
Investigations into the California Energy Crisis Widen

A string of energy companies announced this week that they have been subpoenaed by a federal grand jury in San Francisco in the widening probe into whether companies manipulated electricity prices during California’s energy crisis.  The subpoenas came in the midst of expanding federal and state investigations into the energy trading business in California, where wholesale electricity prices soared in late 2000 and early 2001.


AES Corporation, Reliant Resources, Duke Energy, Williams Companies, Dynegy, Mirant Corporation and its former parent, Southern Company, received subpoenas from federal prosecutors last Friday.  The subpoenas suggest that the San Francisco grand jury is trying to determine whether companies colluded to intentionally withhold power or otherwise game the system.  Assistant U.S. Attorney Matthew J. Jacobs refused to say what information federal prosecutors are seeking, stating only, “We are investigating pricing in the California energy markets.”  


Public statements by the companies indicate that the subpoenas seek records of the companies’ power-plant operations and electricity sales in California back to January 1998, shortly before the state began its experiment with deregulation.  In addition, the subpoenas ask the companies about contact with other electricity generators or power traders.  Reliant and Duke have described the subpoenas as broad in nature, requesting information related to activities in California power markets.  Williams Chief Executive Steve Malcolm said that the company’s subpoena contained several questions and sought documents related “to a federal antitrust investigation.”  All of the companies subpoenaed promised to cooperate with the investigation and have denied any wrongdoing during California’s energy crisis.  


The Federal Energy Regulatory Commission, Securities and Exchange Commission (“SEC”), and Commodity Futures Trading Commission (“CFTC”) are also investigating the sales and trading practices of energy companies.  FERC’s Chief Administrative Law Judge, Curtis Wagner, ruled this week that Enron Corporation must turn over internal memos describing its trading strategies during the California energy crisis, as part of his investigation into whether Avista Corporation acted as a middleman between Enron’s power marketing affiliate and its Portland General Electric utility to carry out unfair trading schemes.  If found guilty, Avista could be stripped of its license to trade in wholesale electricity at market prices.  Wagner also ordered Enron to turn over internal studies estimating long-term supply and demand in the Western region.  Enron has balked at turning over the new documents, claiming that the multitude of probes has hamstrung its ability to respond to new data requests.  Wagner has also ruled that the defunct California Power Exchange must turn over information on energy deals done by Avista, Enron, and Portland General.  Wagner recently said he hopes to issue a decision in the case in August.


In a related California state investigation, a state Senate committee will hold a public hearing on November 18 regarding alleged manipulation of natural gas markets in the state.  The California Senate Select Committee to Investigate Price Manipulation of the Wholesale Energy Market, chaired by Senator Joseph Dunn (D), is set to hear testimony regarding allegations that the state’s power crisis was intentionally engineered by large energy firms. 


A spokesman for Dunn said that the committee will discuss the ongoing FERC case regarding alleged manipulation by El Paso Corporation.  The committee will also address “the alternate manipulation strategy that is discussed in the Nevada attorney general’s complaint, which alleges Enron was complicit or was hedging a lot of the exposure El Paso Merchant was taking.”  In addition, the committee will explore other possible schemes that may have been created to spike energy prices.  Representatives from the California Public Utilities Commission as well as the Brattle Group, which is Southern California Edison’s gas consultant, are expected to be present at the hearing. 


On a related front, Williams Energy Marketing & Trading Company recently agreed to restructure its long-term energy contracts with California as part of a broad settlement intended to resolve the state’s outstanding litigation and civil claims against Williams related to power markets.  According to public reports, the settlement saves California $1.4 billion on the 10-year contract it had negotiated with Williams, which was originally worth $4.3 billion.  The settlement also sets aside $15 million in fees for attorneys representing private parties, water districts and cities and counties that had sued Williams.  Williams agreed to concessions valued at $417 million to the state including $180 million in contract price reductions and combustion turbines valued at $90 million that will be divided between San Diego and San Francisco.  In addition, the agreement requires Williams to disclose what it knows about utility companies unfairly gaming the state’s energy markets.  California Supervising Deputy Attorney General Ken Alex stated that he hopes the settlement will convince other power companies to renegotiate contracts with the state and settle lawsuits.  Alex declined, however, to discuss the specifics of any ongoing talks with other power providers. 

2.
Senate Passes Pipeline Safety Compromise

On Wednesday, the U.S. Senate adopted pipeline safety legislation, H.R. 3609, by unanimous consent.  The bill, developed in conference by Senator John Breaux (D-LA) and Representative Don Young (R-AK), is the one piece of energy legislation to emerge from three months of energy conference negotiations.  


The bill requires that pipelines be inspected at least once in the next ten years and every seven years after that.  The bill provides that at least half of the pipelines be inspected within the first five years.  Pipelines with a history of problems, including leaks, shifting, and rust, will be given the highest priority for inspection.  The legislation also increases the potential penalty for a single safety infraction from $25,000 to $500,000 and increases the maximum civil penalty for a series of safety violations from $500,000 to $1 million.  


In addition, the bill expands the public’s right to know about pipeline hazards; sets up environmental reviews intended to enable more timely pipeline repairs; and increases state oversight of safety activities.  The measure also directs the National Institute of Standards and Technology, the Department of Energy, and the Department of Transportation to work with an advisory committee to develop a plan addressing critical research and development needs to ensure pipeline safety.  


Senator Pete Domenici (R-NM), the incoming chairman of the Senate Energy and Natural Resources Committee, said, “I believe we have crafted fair legislation that should work to give the public more confidence in the safety of the pipelines that cross our state, particularly when these pipelines impede populated or sensitive areas.”    


The House is expected to follow the Senate in approving the pipeline bill.  As for the broader energy bill that House and Senate conferees have been haggling over for months, it appears that time has run out for passage of the other provisions during the lame-duck session and that the bill will die formally when Congress adjourns. According to Senator Larry Craig (R-ID), Congress will “wait till next year and try to get a better bill.”

3.
Senate Governmental Affairs Committee Faults FERC for Enron’s Collapse

At a Senate Governmental Affairs Committee hearing on Tuesday, committee members focused their attention on FERC, blaming the agency for negligently overseeing the activities of Enron Corporation and charging the agency with partial responsibility for the company’s collapse.  In particular, Governmental Affairs Committee Chairman Joseph Lieberman (D-CT) charged that FERC failed to perform its necessary regulatory functions and stood idly by while Enron committed market abuses.


Lieberman stated that “FERC seemed to view itself not as a regulator but as a facilitator - not as a market cop, but as a market cheerleader, which left consumers without protection.”  Lieberman emphasized the need for strong regulation to guide the markets. “No matter how passionately we believe in capitalism as the best system for economic growth and opportunity,” Lieberman said, “the invisible hand cannot do it all.  Markets have no conscience.  To ensure markets of integrity, as well as efficiency, as well as profit, that invisible hand needs to be assisted by the firm hand of government oversight in the name of ethics.”


Accompanying Lieberman’s statements was a report issued by the Committee’s Democrats that cited four examples of lapses in FERC oversight.  Those examples include:  (1) Enron’s treatment of certain wind farms and their special rate status; (2) the operation of Enron Online, which Enron may have leveraged to its unfair advantage; (3) the handling of transactions between Enron and its affiliated companies; and (4) Enron’s actions during the California energy crisis in 2000-2001.


At the hearing, FERC commissioners answered questions relating to FERC’s oversight of Enron and stressed their commitment to more effective monitoring programs.  FERC Chairman Pat Wood told the committee that FERC was “in the process of overhauling [its] regulatory approaches where necessary to assure a competitive marketplace that protects customers against the harm of market manipulation and other deceptive practices.”  Wood cited the formation of FERC’s new Office of Market Oversight and Investigations as proof of FERC’s commitment to remedy oversight deficiencies.  Wood said that this new office is hiring expert investigators and is receiving a record number of abuse tips through its newly formed complaint hotline.


Wood also told committee members that he agreed with much of the Committee’s report and that, indeed, FERC was “no match” for Enron’s trading manipulations and aggressive lobbying efforts.  However, Wood stated that FERC was seeking new ways to monitor abuses and called on Congress to expand FERC’s authority to impose civil and criminal penalties.


During her testimony, FERC Commissioner Linda Breathitt endured a more personal attack from Senator Fred Thompson (R-TN).  Thompson probed Breathitt, a Clinton appointee, on her numerous contacts with Enron lobbyists during the California energy crisis and chided the Democrats for failing to include Breathitt’s Enron dealings in their report.  In making this point, it appeared that Thompson was trying to deflect criticism away from the Bush Administration and to label the Democratic report as a partisan attack.

4.
Webster Resigns as Chairman of Accounting Oversight Board

In a move that further complicates efforts to institute the new accounting oversight board (“Board”) established earlier this year by the Sarbanes-Oxley Act, William Webster announced on Tuesday that he will step down as the Board’s chairman. 


Webster’s decision comes only one week after Harvey Pitt resigned as SEC Chairman, a decision that was stemmed in part from controversy surrounding Webster’s appointment (see November 8th edition of the WER).  That controversy intensified amid reports that Webster had headed the audit committee of a company, U.S. Technologies, which is facing questions about its accounting.  Last year, Webster fired U.S. Technologies’ outside auditors after they warned the audit committee that U.S. Technologies lacked the accounting controls necessary to produce reliable financial reports.  Webster stated that the outside auditors, BDO Seidman LLP (“BDO”), were dismissed for taking too long to complete work and for charging too much.  BDO, however, recently alleged that Webster had made “false and misleading statements” concerning his knowledge of U.S. Technologies’ financial problems.


A spokeswoman at the White House, which helped recruit Webster and stated support for him as recently as Sunday, said that President Bush did not call for Webster’s resignation but supported his decision.  “Judge Webster is a fine man,” said the spokeswoman, Claire Buchan.  “We respect his decision and wish him well. The president believes that the oversight board has important work to do, and he urges the board to quickly and aggressively pursue its work.”


Despite his resignation, Webster presided over the Board’s first meeting on Wednesday.  Webster told reporters after the meeting that the Board is laying the groundwork to formally ratify a charter and bylaws in early January, and he stated that he expects an interim chairman to be named by that time from among the Board’s four remaining members.
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