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1.
Breathitt’s Impending Departure Will Leave FERC with Three Commissioners


With Congress nearing the end of its lame duck session, the Federal Energy Regulatory Commission will soon have two empty slots among its five commissioners.


Absent an unexpected change of circumstances, Commissioner Linda Breathitt will leave her position at FERC in the near future.  Breathitt reached the official end of her five-year term as a commissioner at the end of June, but because the U.S. Senate has not confirmed her replacement, she was able to retain her seat through the conclusion of the 107th Congress.  That time may now have arrived, as the Senate has already adjourned for the year, and the House is expected to follow suit today.  Breathitt’s departure would open a second vacancy at the Commission because no replacement has been confirmed for former FERC Chairman Curt Hebert, who stepped down in August 2001.


The closing of the 107th Congress also marks the expiration of nominations submitted by the Bush Administration that have not received Senate approval.  For the Commission, such nominations include the candidacy of Joseph Kelliher, for which the Senate Energy and Natural Resources Committee (“Energy Committee”) received official paperwork in May.  The Energy Committee did not take action on the Kelliher nomination, instead holding it for paired consideration with the candidacy of Suedeen Kelly, a New Mexico attorney whom both Energy Committee Chairman Jeff Bingaman (D-NM) and Senate Majority Tom Daschle (D-SD) endorsed for one of the Commission’s vacant slots (see June 7th edition of the WER).  The White House, however, did not submit Kelly’s nomination for consideration.


Amid this uncertainty about the identity of their future colleagues, the current commissioners spent much of the Commission’s brief open meeting on Wednesday applauding Breathitt’s work.  Chairman Pat Wood, for example, commended Breathitt for the “sense of balance” that she brought to the Commission.  Comparing Breathitt to what he described as her “aggressive” fellow commissioners, Wood stated that by “pulling me back in from jumping out the window, [Breathitt] did a lot to help us.”

2.
FERC Allows Further Discovery on Alleged Manipulation of California Markets


Responding to a federal appellate court ruling, FERC issued an order this week announcing that it would accept new evidence relating to allegations of market manipulation by various sellers during the Western power crisis of 2000 and 2001.  


FERC’s decision to allow new evidence was spurred by an August 21 ruling by the U.S. Court of Appeals for the Ninth Circuit.  In that ruling, the court granted a motion filed by the State of California, the California Electricity Oversight Board, the Public Utilities Commission of the State of California, Pacific Gas and Electric Company, and Southern California Edison Company requesting a chance to present evidence to the Commission.  The court, however, stated that it “defers to the discretion of FERC to determine how this new evidence shall be adduced.”


In its order, the Commission stated that it would allow parties to conduct discovery, including depositions, data requests, and other appropriate forms of discovery, covering the period from January 1, 2000, to June 20, 2001.  The order states that parties cannot subject the Commission or its staff to depositions and that generators and others may present evidence that disproves manipulation.  


The Commission established a February 28, 2003 deadline for parties to conduct discovery, review the material, and submit evidence and substantive recommendations.  The discovery process will be overseen by a FERC administrative law judge (“ALJ”).  

FERC Chairman Wood said the discovery process will run parallel to the ongoing FERC staff investigation into allegations of manipulation of California’s energy markets, with a final report expected in February or March.  An opinion from ALJ Bruce Birchman in a California refund proceeding is expected in thirty days or less.  According to Wood, the Commission will be able to consider the refund order alongside any evidence of manipulation.  


The Commission stated that it intends to finalize the issues “expeditiously.”  In addition, Wood said that if the Commission finds evidence that “a tariff or a rule or a regulation was violated at any time, we have the right to seek disgorgement of profits from that specific transaction.”  

3.
Shareholder Sues El Paso Corporation


On Wednesday, one of El Paso Corporation’s (“El Paso”) largest single shareholders filed a lawsuit in Houston accusing the energy company of violating securities law by making false and misleading statements about its financial health and performance.  


The lawsuit filed by Oscar S. Wyatt, Jr., seeks class-action status and alleges several abuses, including round-trip trading, concealment of debt through off-balance sheet partnerships, and the artificial inflation of profits by overvaluing trading contracts.     


Round-trip or “wash” trades involve the sale of an electricity product to another company together with a simultaneous purchase of the same product at the same price.  In May, El Paso filed an affidavit with FERC saying that it did not engage in such activity.   In addition, El Paso denied participating in this trading practice in June and July after an inquiry from the Securities and Exchange Commission and the United States attorney’s office in Houston.  The lawsuit, however, lists six pairs of alleged trades, citing details such as confirmation numbers, counterparties, and brokers.  The suit alleges that the trades in 2001 and 2002 resulted in gross revenues of up to $1.1 billion for El Paso.  


The lawsuit alleges that El Paso engaged in such trades to drive up the value of its stake in a new online trading platform called the Intercontinental Exchange.  The company, which has not yet gone public, was formed in April 2000 by El Paso and five other gas and power marketers to compete with Enron Online.  


The suit also accuses El Paso of concealing billions of dollars in debt with off-the-books partnerships and ignoring accounting rules with the intent to increase share prices.  

4.
EIA Explores Consequences of Increasing Reliance on Natural Gas

On Wednesday, the Energy Information Administration (“EIA”) released the reference case from its Annual Energy Outlook 2003 (“AEO2003”).  Although the full report will not be released until January, in its preview of AEO2003, EIA terms the “availability of adequate natural gas supplies at competitive prices” a “major consideration for energy markets.”


Underlying this characterization is EIA’s projection that the natural gas share of electricity generation in the United States will increase from 17 percent in 2001 to 29 percent in 2025, as “a more competitive electricity industry invests in less capital-intensive and more efficient natural gas generation technologies.”  In light of this forecast, EIA envisions “growing dependence on major new, large-volume natural gas supply projects,” including expanded liquefied natural gas facilities and a pipeline to carry natural gas from Alaska to the lower 48 states.  While projecting that the completion of such projects will produce a “sharp increase in supply” and “drive prices down,” EIA further states that this impact will be short-lived.  EIA estimates that average natural gas prices will climb from $2.75 per thousand cubic feet (“mcf”) in 2002 to $3.90 per mcf by 2025, “as technology improvements and new supply sources prove unable to completely offset the effects of resource depletion and increased demand.”


Looking to other sources of electricity, EIA states that “the downturn in nuclear generating capacity and generation previously expected is now anticipated to be delayed or eliminated.”  EIA attributes this change, in part, to improved performance and reduced operating costs of existing nuclear plants, adding that “it has become common practice to request extension of the operating licenses of nuclear plants” from the Nuclear Regulatory Commission.  In addition, EIA observes a “recent phenomenon” of uprating nuclear plant capacity.  Despite these changes with regard to nuclear energy and natural gas, EIA also states that coal will remain the country’s “primary fuel for electricity generation” through 2025.


With these developments in mind, EIA forecasts average electricity prices declining to a low of 6.3 cents per kilowatthour by 2007 “as a result of cost reductions in an increasingly competitive market where excess generating capacity has resulted from the recent boom in construction and the continued decline in coal prices.”  After 2008, however, EIA projects average electricity prices increasing by 0.4 percent per year, driven by rising natural gas prices and “a growing need for new generating capacity to meet electricity demand growth.”


As a caveat, EIA states that the AE02003 projections do not account for “future policy actions that might be taken to reduce carbon dioxide emissions.”  That issue stirred heated debate during the 107th Congress, with environmental organizations attacking the Bush Administration’s Clear Skies Initiative for failing to address carbon dioxide emissions.  Such criticism could grow louder in the near future, after the Bush Administration issues its formal rulemaking package to overhaul the New Source Review (“NSR”) program under the Clean Air Act.  Reports indicate that the NSR package could be released as early as today.


The EIA Report is available at http://www.eia.doe.gov/oiaf/aeo/pdf/earlyrelease.pdf.

Happy Thanksgiving!  The next edition of the WER will be published on December 6, 2002.
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