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1.
Election Shake-up Diminishes Odds of Lame Duck Energy Bill


By changing the landscape in Congress, Tuesday’s election results are also likely to alter the focus of lawmakers when they return next week for a lame duck session.  Anticipating receipt of the gavel, Senate Republicans may find little incentive to cooperate on Democratic priorities.  Instead, the Senate may focus on a small number of issues that were near completion prior to the election and that bear more of a Republican imprimatur, such as homeland security, a pared-down prescription drugs measure, and stop-gap spending bills.


Although the Senate Republican leadership has also raised energy legislation as a priority item, few observers believe that the bill that has languished in conference will be the measure that passes.  There has been speculation by staff closely involved in the energy conference that, at most, House leaders could offer a very slimmed-down measure during the lame duck session.  Lawmakers may opt, however, not to advance rifleshot legislation, instead preferring to pass comprehensive energy legislation subjected to the normal legislative process in the 108th Congress.  The scope of any legislation addressed would depend on the length and focus of the lame duck session, which some sources indicate may not last more than a week.


It is not yet clear how the Senate will proceed during the lame duck session.  With the outcome of Senate leadership elections on the Republican side all but decided, Senator Trent Lott (R-MS) will once again become the Senate Majority Leader in January.  The switch could occur much earlier, however, given the GOP’s win in the Missouri special election.  Senator-Elect Jim Talent (R-MO) could be seated as soon as the Missouri election is certified, an event likely to occur during the third week of November.  Talent’s swearing in would tip the balance in the lame duck Senate to fifty Republicans, forty-eight Democrats, and two Independents.  Republicans could take control even sooner if Independent Minnesota Appointee Dean Barkley chooses to caucus with the Republicans, a decision that could be made as soon as today.


In addition, committee chairmanships will change in January, when there could also be significant changes on committee rosters.  For example, with the switch from Democratic to Republican control, Senator Frank Murkowski (R-AK) would have been in line for the chairmanship of the Senate Energy and Natural Resources Committee (“Energy Committee”).  Murkowski, however, won the gubernatorial election in Alaska, thus opening the chairmanship slot for the next Republican in line, Senator Pete Domenici (R-NM).  Domenici, who will also have the option to become chairman of the Budget Committee, is expected to choose the Energy Committee, leaving the Budget slot for Senator Don Nickles (R-OK), who is the next most senior Republican on the Energy Committee.  According to statements by Senate Republicans both prior to and after the elections, the party’s leadership plans to take up energy legislation in the next Congress, aiming to wrap up a bill before the 2004 election cycle begins. 


On the House side, Republicans increased their majority by at least 5 seats and there will be no significant changes in chairmanships on key committees affecting the energy industry.
2.
SEC Chairman Resigns, Replacement Sought

On Tuesday, Securities and Exchange Commission (“SEC”) Chairman Harvey Pitt sent his resignation letter to President Bush after only fifteen months on the job.  Citing “turmoil surrounding [his] Chairmanship,” Pitt told the President that it was becoming increasingly difficult for the SEC to do its job.  Pitt’s resignation leaves the SEC leaderless as it tries to restore investor confidence and deal with its biggest regulatory load in seventy years.

The resignation comes on the heels of the SEC’s controversial appointment of former Federal Bureau of Investigation and Central Intelligence Agency director William H. Webster to head the new accounting oversight board created by the Sarbanes-Oxley Act enacted earlier this year.  Pitt had been criticized for not informing his fellow SEC commissioners or the White House of the fact that Webster chaired the audit committee of a company facing allegations of improper accounting.  This information came to light only after the SEC approved Webster’s appointment by a bitter 3 to 2 vote on October 25.


The controversy over Webster’s appointment is only the latest in a string of accusations that Pitt lacked proper judgment and was beholden to the accounting industry.  Pitt, a securities lawyer, previously represented all Big 5 accounting firms and their main lobbying group.  


First, in June, as Congress was debating legislation to increase corporate accountability and tighten regulations on the accounting industry, Pitt told Republican members of the Senate Banking Committee that there was no need for the legislation.  Second, Pitt’s judgment was called into question when he asked Congress to elevate his chairmanship to a Cabinet-level position and met with an executive of an audit firm that was under SEC investigation.  


Finally, the controversy over Pitt’s chairmanship reached a crescendo in recent months.  When the SEC began to consider candidates to head the new accounting oversight board.  Pitt helped recruit John Biggs, a pension fund executive, for the position, but later dropped his support for Biggs.  Alleging that this shift stemmed from opposition to Biggs within the accounting industry, some Democrats on Capitol Hill called for Pitt’s resignation (see October 11th edition of the WER).


The Webster controversy provided the final blow.  White House officials expressed relief over the resignation, stating that if Pitt had not resigned, he would have been informed that he no longer had the President’s support.


Many names have been circulated as possible replacements for Pitt, including current SEC Commissioner Paul Atkins, SEC James Doty, a Bush family friend and former chief counsel to the SEC, and Gary Lynch, a former SEC chief of enforcement.  Former New York City Mayor Rudolph Giuliani, investment company manager Charles Schwab, former SEC Chairman Richard Breeden, and former head of the Nasdaq Stock Market Frank Zarb have also been mentioned as possible Pitt successors.

3.
TVA Update


The Tennessee Valley Authority (“TVA”) is aggressively pursuing several novel proposals.  Under one such proposal, TVA is offering the region’s electric utilities new power supply arrangements with lower overall rates in exchange for large upfront payments.  In particular, TVA has offered 157 local electricity distributors in the region a discounted, long-term rate plan in exchange for the pre-payment of a portion of the contract, with a minimum payment of $1 million and options to pay more in million-dollar increments.  According to TVA officials, some of the proceeds would be used to reactivate the Browns Ferry unit, an Alabama nuclear reactor that was closed in 1985 due to safety concerns.  Citing to TVA’s $26 billion debt, local activists claim the reactivation of the Browns Ferry unit could cost around $2 billion.  


In response to TVA’s proposal, Memphis Light Gas and Water, TVA’s largest customer, is proposing to raise $1.5 billion in new cash through a bond issuance, with the utility using the money to lock into the new TVA rate plan for the next fifteen years to provide half the utility’s power.  According to company officials, the plan would save $15 million annually over the course of the proposed contract.  


Under another plan, TVA officials are considering several private-sector partnerships, including a lease-back arrangement proposed by a local real estate developer.  That proposal involves a Chattanooga developer who has offered to issue bonds to cover the reactor’s reactivation.  Through an investor group, the developer proposes to lease the reactor from TVA and then lease it back.  TVA would retain ownership of the plant, the power produced, and the resulting cash flow.   According to TVA officials, the agency is reviewing proposals from several potential private-sector partners, and a decision on whether to pursue any of them will be made in early 2003.  


Meanwhile, then Senate Minority Leader Trent Lott introduced legislation last month that would require TVA to develop a sweeping new ten-year business plan.  Specifically, the bill provides that TVA establish a new strategy, within ninety days of the bill’s passage, for paying down its debt, including a “specific debt repayment schedule to which the [TVA] board is specifically committed.”  Under the bill, TVA would also have to develop a “strategy and criteria” for partnering with the private sector on financing new nuclear and non-nuclear plants.  In addition, TVA would be barred from investing or taking on new debt to expand generation 
until the new business plan is approved by the Office of Management and Budget, as well as the chairmen and ranking members of four congressional committees.  


In Senate floor remarks, Lott said, “We need to review and analyze the short-term and long-term financing and risk management strategies employed by TVA.”  In addition, Lott said that TVA’s books should be reviewed in light of the recent discoveries that several corporations have engaged in “risky and sometimes corrupt financing and management practices.”  Lott said, “Although I have no reason to believe TVA is involved in any such practices, I believe we have a responsibility to the taxpayers to examine the financing and disclosing practices of TVA to ensure that their investment is being protected.”  


Reports indicate that Lott may not intend to pursue the legislation, but rather intended it as a warning to TVA.  In response to the bill’s introduction, a TVA spokesperson said last week that TVA has initiated a planning process to address Lott’s concerns.  TVA has also hired Charles River Associates to develop private financing strategies.  

4.
FERC Grants Market-Based Rate Authority to Bank of America


The Federal Energy Regulatory Commission last week welcomed what it termed “a new seller in the electricity marketplace,” authorizing Bank of America, N.A. (“Bank of America”) to make wholesale sales of electric power in interstate commerce at market-based rates.


The Commission’s action responded to an application for market-based rate authority that Bank of America filed on September 3, 2002.   At that time, Bank of America described its principal business as commercial banking and financial services, but expressed its desire to engage in the wholesale trading of electricity as an adjunct to that business.  The Commission authorized such activity after concluding that Bank of America met its requirements for market-based rates, including a lack of generation or transmission market power and an inability to erect barriers to entry or to engage in reciprocal dealing with affiliates.


Bank of America, however, did not get everything that it sought from the Commission.  For example, the Commission delayed action on Bank of America’s request for a declaratory order stating that the acquisition-of-securities clause under Section 203(a) of the Federal Power Act would not apply to its acquisition of securities in the course of its banking business.  In its application, Bank of America argued that such an order would “encourage the entry of well-capitalized, financially secure institutions with strong credit ratings into the business of energy trading” and would allow “bank power marketers to compete with other financial institutions as a source of capital for traditional franchised electric utilities, affiliated and independent generators, and power marketers.”  These potential benefits were echoed by UBS AG, another financial institution currently seeking FERC approval to market electricity.  While acknowledging these requests from Bank of America and UBS AG, the Commission declined to comment on the issue, instead stating only that it would address the subject in a future order.
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