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1.
FERC Judge Issues Decision on Refunds for California Electricity Crisis


On Thursday, Federal Energy Regulatory Commission Administrative Law Judge (“ALJ”) Bruce Birchman issued a much anticipated decision in the Commission’s long-running California refund proceeding.  In his ruling, Birchman concluded that California and power-purchasing utilities in the state owe more than $1 billion to generators that have faced widespread accusations of price-gouging since the California electricity crisis of 2000-2001.  


After considering a 5,945-page hearing record and filings from more than 100 parties.  

Birchman found that generators did overcharge California and power-purchasing utilities in the state by $1.8 billion.  Birchman, however, also found that the California Independent System Operator Corporation (“ISO”) and the California Power Exchange (“PX”) still owe generators $3 billion for electricity purchases, resulting in a net debt of $1.2 billion for California.


While presenting these figures, Birchman indicated that his decision does not reflect definitive numbers, which will depend on the finalization of the mitigated market clearing price.  Also, FERC has yet to calculate emission-credit costs incurred by generators, which FERC has determined can be deducted from generators’ refund obligations.  Moreover, recent evidence of manipulation of gas prices could lead to changes in any refunds.


Birchman’s decision will next receive the attention of the Commission itself.  If FERC adopts the decision, California would be unlikely to recover any refunds from generators.  California officials and utilities have asked for $8.9 billion in refunds for overcharges that occurred during the state’s electricity crisis.  California Governor Gray Davis (D) expressed dismay at Birchman’s decision, describing himself as “outraged.”  Davis also accused FERC of “rigging the rules” and tying Birchman’s hands by preventing him from considering a longer time period and state agency power purchases in his refund calculations.


A copy of Birchman’s decision is available on the Commission’s website at http://www.ferc.gov/electric/bulkpower/birchman-12-12-02.pdf. 
2.
FERC Staff Reaches Agreements with Avista and El Paso Electric in Enron 

Investigation

On Monday, Avista Corporation and Avista Energy, Inc. (collectively, “Avista”) joined FERC trial staff in filing a motion with FERC Chief ALJ Curtis Wagner that seeks suspension of the procedural schedule related to FERC’s investigation of Avista’s alleged involvement in schemes to manipulate Western power markets.  

The joint request states that the parties have reached an agreement, whereby Avista is cleared of any wrongdoing.  Specifically, the filing states that after an “extensive investigation,” FERC trial staff concluded that there was “no evidence that any executives or employees of Avista Utilities or Avista Energy knowingly engaged in or facilitated any improper trading strategy” or that the companies “engaged in any efforts to manipulate the Western energy markets during 2000 and 2001.”  

FERC staff did, however, recommend that Avista adopt certain measures relating to record keeping and training.  In particular, the parties agreed that Avista would “continue to tape record energy trader conversations; develop further documentation for resolution of accounting disputes with counterparties, and maintain a training program on the applicable FERC Code of Conduct.”  

Meanwhile, El Paso Electric Company (“El Paso Electric”) and FERC trial staff reached a settlement late last week regarding FERC’s investigation of possible misconduct by El Paso Electric and two subsidiaries of Enron Corporation.  

Under the terms of the settlement, El Paso Electric agreed to refund $14 million of revenues it earned on wholesale power transactions.  In addition, El Paso Electric agreed that it would not make any sales pursuant to its market-based rate authority between December 1, 2002, and December 31, 2004.  In agreeing to the settlement terms, El Paso Electric maintains that it violated no statute or FERC rule in conducting its wholesale trading activities and that the settlement does not alter that position.  

In a written statement, El Paso Electric’s President and CEO, Gary R. Hedrick, stated, “We realize that there are still many hurdles ahead to resolve this proceeding before FERC, but this is a significant step in that direction and we are eager to present it to the Administrative Law Judge and the FERC Commissioners for their consideration.”  One such hurdle is that the proposed settlement does not resolve issues with other parties involved in the case, including California governmental entities and other market participants.  To that end, prehearing proceedings will continue for all parties, with intervenors scheduled to submit testimony on December 19, 2002.

3.
Court Dismisses GAO Lawsuit on Bush Administration Energy Task Force


On Monday, a federal judge dismissed a lawsuit in which the General Accounting Office (“GAO”), the investigative and auditing arm of the U.S. Congress, was seeking the names of executives consulted by the White House on energy policy.


For more than a year, the Bush Administration has resisted requests from lawmakers and environmentalists to release the names of energy industry executives with whom a task force led by Vice President Dick Cheney consulted as it formulated an energy policy in 2001.  Environmentalists claim that they were largely shut out of that decision-making process.  

The head of the GAO, Comptroller General David Walker, filed suit in the U.S. District Court for the District of Columbia in February, asking the court to require Cheney to reveal who attended the energy task force meetings, with whom the task force met, how it determined whom to invite, and how much it cost to develop the task force’s energy policy.  Justice Department lawyers who defended Cheney against the lawsuit argued that Congress should have sought the information it wanted through the appropriations process or its own investigative powers. 


In dismissing the case, U.S. District Judge John Bates avoided deciding between the “competing theories of the proper balance of power between the legislative and executive branches,” instead ruling that Walker lacked standing to bring the lawsuit.  Bates stated that Walker suffered no “personal, concrete and particularized injury,” and that the GAO’s institutional claim on behalf of Congress was flawed because neither house of Congress nor any Congressional committee sought the records at issue in the case.  


Responding to the decision, Walker expressed disappointment and stated that he would consult with Congressional leaders before deciding whether to appeal.  Meanwhile, White House Spokeswoman Claire Buchan stated, “We are pleased by the judge’s decision …. We believe it is important for the president to receive unvarnished advice, and this decision supports that.” 


The Bush Administration’s victory on the GAO lawsuit, however, does not resolve all legal questions related to the energy task force.  Two other lawsuits concerning the energy task force are in the hands of other federal judges and are not affected by Bates’ ruling.  In one of those cases, two private organizations, Judicial Watch and the Sierra Club, are seeking the release of task force documents under the Federal Advisory Committee Act.  In the other case, the Natural Resources Defense Council is seeking disclosure of records on the task force’s executive director and other staffers – all of whom were Department of Energy employees.  These lawsuits have already forced a number of federal agencies to disclose information about their contacts with the energy industry as they assisted in the task force’s efforts.

4.
Bush Nominates Wall Street Veteran as New SEC Chairman


On Tuesday, President Bush nominated Wall Street investment banker William Donaldson to be the new chairman of the Securities and Exchange Commission (“SEC”).  Bush 
tapped Donaldson for the position after a year marked by corporate scandals and the recent resignation of Harvey Pitt from the SEC’s helm (see November 8th edition of the WER).


Donaldson, a 71 year-old former U.S. Marine, graduated from Yale University in 1953 and later from Harvard Business School.  Donaldson served as chairman and chief executive officer (“CEO”) of the investment banking firm Donaldson, Lufkin & Jenrette before heading his own investment banking firm in New York.  He served in the State Department in both the Nixon and Ford Administrations, served as chairman of the New York Stock Exchange, and was chairman of the health care insurance company, Aetna.  Donaldson has also served on the boards of Honeywell and Phillip Morris and was the founding dean of the Yale School of Management.


President Bush hailed Donaldson as a “strong leader with a clear vision to vigorously enforce the nation’s laws against corporate corruption and to uphold the highest standards of integrity in the securities markets.”  Although much of Wall Street applauded the President’s choice, some observers argue that Donaldson’s ties to the industry may be too close.  Georgetown University Law Professor Donald Langevoort, for example, reportedly stated, “[Donaldson has] got to make a declaration of independence very quickly to convince investors that he’s on their side…. If he doesn’t loudly and convincingly do that, he’s going to face the same kind of questions that Pitt did.”


Another possible vulnerability of the nomination concerns Donaldson’s tenure at Aetna.  Donaldson and John Rowe, CEO of Aetna, were named as defendants in lawsuits by Aetna shareholders, who alleged that Donaldson committed fraud for failing to disclose financial problems at Aetna.  Donaldson has also been criticized for his $7 million compensation package from Aetna and for changing the rules of Aetna’s corporate governance.


Against that backdrop, Donaldson will next face confirmation in the U.S. Senate.  Senator Paul Sarbanes (D-MD) has stated that Donaldson will face “rigorous” review.  “I look forward to a thorough confirmation process in which Donaldson’s record will be carefully examined and his views on the challenges facing the SEC fully reviewed,” Sarbanes said.
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