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1.
FERC Grants RTO Status to PJM, Expands Size of Midwest ISO


As it did in 2001, the Federal Energy Regulatory Commission used its last open meeting of the year to advance its agenda on regional transmission organizations (“RTO”).  Specifically, on Wednesday, the Commission granted PJM Interconnection, L.L.C. (“PJM”) status as the nation’s second RTO, and also issued a series of orders expanding the size and scope of the Midwest Independent Transmission System Operator, Inc. (“Midwest ISO”), the entity that the Commission designated as the country’s first RTO almost exactly one year ago.   


As of press time, the Commission had not yet released its order granting RTO status to PJM.  Following Wednesday’s meeting, however, the Commission indicated that several developments have enlarged PJM’s scope and configuration to ensure compliance with those requirements of Order No. 2000.  For example, the Commission stated that PJM has completed its merger with Allegheny Power, which resulted in the creation of the PJM West control area, and is in the process of establishing a comparable PJM South that will incorporate the transmission assets of Dominion Virginia Power.  The Commission also observed that American Electric Power Service Corporation (“AEP”), Commonwealth Edison Company and Commonwealth Edison Company of Indiana (“ComEd”), and Dayton Power & Light Company recently filed a joint application to further extend PJM’s borders.


The Commission’s decision to grant RTO status to PJM came only two days after a move to reduce PJM’s proposed size.  On Monday, Trans-Elect Inc. (“Trans-Elect”) asked the Commission to approve its purchase of the Illinois Power Company (“Illinois Power”) transmission system and the transfer of control over those facilities to the Midwest ISO.  Last summer, Illinois Power had stated that it intended to join PJM (see June 28th edition of the WER).  Trans-Elect, however, announced its purchase of Illinois Power’s transmission assets in October, and Trans-Elect President and Chief Operating Officer Bernie Schroeder stated this week that placing those facilities under the Midwest ISO’s control “makes sense for our business model … makes sense for our customers, and, we believe, it will make sense to FERC.”   


With regard to the Midwest ISO, the Commission issued four inter-related orders that it stated would “increase the size and scope of Midwest ISO and further the development of viable for-profit transmission companies that operate and perform functions under Midwest ISO.”  In pursuit of those goals, the Commission first conditionally accepted a proposal from the GridAmerica Companies (Ameren Services Corporation; Northern Indiana Public Service Company; and American Transmission Systems, Inc., a subsidiary of FirstEnergy Corp.) to establish an independent transmission company (“ITC”) under the Midwest ISO’s umbrella.  In the same order, the Commission stated that National Grid USA is not a market participant and is, therefore, sufficiently independent to serve as managing member of the GridAmerica ITC.


In the second of the four orders, the Commission accepted, with modifications, revisions to the Midwest ISO’s open access transmission tariff (“OATT”) that specifically allow ITCs to participate within its footprint and to assume certain RTO functions and activities under the Midwest ISO’s direction and control.  The third order in the series conditionally accepted the tariff and Resulting Company Agreement filed by the Midwest ISO and the Southwest Power Pool (“SPP”) in connection with their proposed merger.  Finally, the Commission’s fourth order concerning the Midwest ISO accepted, with modifications, proposed rate schedules to the Midwest ISO’s OATT for service on the TRANSLink Transmission Company, LLC (“TRANSLink”) transmission system.  This final order built upon the Commission’s previous acceptance of TRANSLink’s proposal to establish an ITC within the Midwest ISO (see April 26th edition of the WER).  FERC stated that TRANSLink plans to take control of and, potentially, own certain transmission facilities currently owned by Alliant West, MidAmerican Energy Company, Xcel Energy, Nebraska Public Power District, Omaha Public Power District, and Corn Belt Power Cooperative.


The Commission’s four inter-related orders concerning the Midwest ISO are available on the FERC website, at http://www.ferc.gov/news/pressroom/E-1.pdf (GridAmerica), http://www.ferc.gov/news/pressroom/E-2.pdf (Midwest ISO OATT revisions concerning ITCs), http://www.ferc.gov/news/pressroom/E-3.pdf (Midwest ISO-SPP), and http://www.ferc.gov/news/pressroom/E-4.pdf (TRANSLink), respectively.
2.
FERC Announces New Policy for Certain Liquefied Natural Gas Projects


On Wednesday, the Commission gave preliminary approval to Dynegy Inc.’s (“Dynegy”) plan to build the first new receiving terminal for liquefied natural gas (“LNG”) in the United States in the past twenty-five years.  The Hackberry LNG Terminal, LLC (“Hackberry”), which will be located in Hackberry, Louisiana, will be able to process and receive 1.5 billion cubic feet of gas per day.        


In approving the Hackberry project, the Commission changed its policy for LNG import facilities.  Under existing policy, FERC applied a traditional open-access approach, requiring service at LNG terminals to be offered on a non-discriminatory basis at FERC-approved rates.  The new policy allows LNG owners to sell capacity and processing services to whomever they choose at market-based rates.  In Hackberry’s case, the Commission granted it authority to provide LNG terminalling services to its affiliate, Dynegy Marketing, at the rates, terms, and conditions mutually agreed to by the parties.      


During a FERC conference in October on key natural gas issues, proponents of new LNG terminals, such as Dynegy, BP, and Shell North America, urged FERC to change its policy.  Company officials said that in order to guarantee the revenue needed to back the construction of highly capital-intensive LNG terminals, they needed the right to contract with whomever they chose on the open market.  


FERC Commissioner William Massey, who expressed doubt in October about arguments favoring a policy change, said on Wednesday that the Commission “gave opponents and proponents equal time . . . and no person expressed concern at that conference about moving away from an open access policy and nowhere in subsequent comments did they.”  


For his part, FERC Chairman Pat Wood said that he “didn’t come to this job to eliminate open access - I came frankly to squeeze it into areas where it doesn’t see a lot of light.  But we need to be practical . . . [and] the law permits this.  We need to get gas from outside the forty-eight states.”  


Final approval for Hackberry is contingent upon a favorable environmental review, which will be addressed in a subsequent order, after completion of environmental review and analysis.  


Separately, CMS Trunkline LNG Company, LLC received final approval from FERC to expand its LNG terminal in Calcasieu Parish, Louisiana, which is expected to be operational by early 2005.

3.
U.S. Appeals Court Reverses FERC on Power Contract

Last week, a federal appeals court overturned a FERC ruling that addressed access to Idaho Power Company’s (“Idaho Power”) transmission lines.  The opinion from a three-judge panel of the U.S. Court of Appeals for the District of Columbia Circuit (“D.C. Circuit”) vacated FERC’s 2001 decision to reject a ten-year contract between Idaho Power and IP Merchant Group (“IP Merchant”).


Prior to receiving IP Merchant’s bid, Idaho Power had been furnishing electric transmission service to the Arizona Public Service Company (“APS”) under a 1998 deal for a limited eighteen-month period, subject to renewal.  In November 2000, IP Merchant submitted a request for 200 MW of long-term firm transmission service for a ten-year period.  APS also sought to renew its eighteen-month contract.  Under Idaho Power’s OATT, APS had a “right of first refusal” to match the IP Merchant bid for service.  In order to exercise its right of first refusal, APS had to “agree to accept a contract term at least equal to [the] competing request” offered by IP Merchant.  However, because it could only seek service from Idaho Power in eighteen-month increments, APS was unable to match IP Merchant’s ten year bid.  


FERC ruled that Idaho Power was obliged to continue providing service to APS because the offers by APS and IP Merchant were not “substantially the same in all respects,” and thus not competing bids, since IP Merchant offered a ten-year term while APS offered only an eighteen-month term.  In addition, FERC said it was not permitting the longer-term contract because it would “inappropriately disadvantage an existing transmission customer.”


The D.C. Circuit overruled the agency’s decision, finding that “FERC’s interpretation of the right of first refusal provision defies reason.”  The court relied on the language of Idaho Power’s OATT, which provides that in order to exercise a right of first refusal, “the existing firm service customer must agree to accept a contract term at least equal to a competing request by any new Eligible customer.”  The court also referred to FERC’s order opening access to transmission lines, stating, “The [p]reamble to Order No. 888 provides that the incumbent must match the challenger’s longer proposed term - not that the challenger must come forward with an offer identical to the incumbent’s … .”


According to the court, FERC turned the tariff and related FERC orders on their head by suggesting that the competitor must submit an offer identical to the incumbent’s in order for the competing bids to be “substantially the same in all respects.”  The court said such reasoning would ensure that incumbents never lose because competitors are not allowed to make a better offer.  Thus, the court rejected FERC’s construction of the right of first refusal, saying it was “nonsensical.”  The case was remanded to FERC, which is required to issue appropriate orders allowing Idaho Power to enter into the ten-year deal with IP Merchant.
4.
EPA Expands NSR Investigation


Earlier this month, the Environmental Protection Agency (“EPA”) took another step toward the expansion of its New Source Review (“NSR”) investigation when it asked four Midwestern utilities for information concerning certain coal-fired power plants.  EPA’s request to MidAmerican Energy, Westar Energy, Nebraska Public Power District, and Associated Electric Cooperative, Inc. pointedly seeks information regarding past construction, maintenance, and modifications made at a dozen targeted units.  Most of the targeted plants, which were built in the 1960s and 1970s, combine to produce more than 9,000 megawatts of electricity.    


EPA seeks to determine if the utilities violated NSR rules aimed at requiring generators to obtain a permit when utilities make major modifications resulting in increased electricity production and emissions.  Where EPA determines that emissions have increased, the agency may require the addition of state-of-the-art equipment to the existing facility.  Most Power generators oppose such NSR provisions, saying the rules prevent generators from making cost effective improvements that would ultimately boost efficiency and reduce emissions.  


In 1999, the U.S. Department of Justice, on behalf of EPA, filed lawsuits against seven utilities alleging NSR violations at seventeen coal-burning plants.  EPA also filed an administrative order against the Tennessee Valley Authority alleging similar NSR violations at seven additional power plants.  The suits charge that power companies made major renovations 
to their coal-fired power plants to increase output.  Such renovations, the suits argue, would trigger NSR requirements to install pollution controls, which the companies failed to do.  

The request by EPA to the Midwest utilities comes during a particularly controversial period concerning the NSR program.  On November 22, EPA released final rules seeking to increase incentives to develop and implement new technologies to limit air pollution.  EPA also issued proposed rules to redefine the regulatory definition for routine maintenance, repair, and replacement measures in the context of the NSR program (see December 6th edition of the WER). 

Among the most outspoken critics of EPA’s NSR proposals are attorneys general from the Northeast.  A coalition of attorneys general from Connecticut, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New York, Rhode Island, and Vermont has pledged to sue the Bush Administration over EPA’s proposed rulemakings, alleging that EPA is in violation of provisions contained in the Administrative Procedure Act that would prohibit EPA from straying from guidelines developed as part of the Clinton Administration’s previous proposed NSR rulemakings.  Further, Senator Joseph Lieberman (D-CT) and Representatives Edward Markey (D-MA) and Henry Waxman (D-CA) have called for the resignation of EPA Administrator Christie Todd Whitman.
Happy holidays!  The next issue of the WER will be published on January 3, 2003.
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