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1.
EPA Releases NSR Final Rule, Proposes Rule for Routine Maintenance


Shortly before Thanksgiving, the Environmental Protection Agency (“EPA”) released two much anticipated rules addressing the New Source Review (“NSR”) program under the Clean Air Act.


First, EPA issued a final rule to increase incentives to develop and implement new technologies designed to limit air pollution.  This NSR final rule primarily targets refineries and manufacturers.  Second, EPA released a proposed rule concerning modifications to power plants, factories, and refineries.  This routine maintenance proposed rule seeks to develop a regulatory definition for routine maintenance, repair, and replacement measures in the context of the NSR program. 


The NSR final rule focuses on plant-wide emissions limits, pollution control and prevention projects, clean unit provisions, and emissions calculation test methodology.  Facilities that operate within certain site-specific emissions limits will be exempted from NSR following modifications, so long as the modifications do not increase emissions above plant-wide caps.  Pollution control and prevention projects will utilize a streamlined approach to permitting under the NSR, providing companies with incentives to maximize investments in pollution prevention.


The NSR final rule also carves out exemptions for facilities that are declared to be “clean units.”  Clean units refer to those units that have successfully installed state-of-the-art air pollution prevention technologies.  Where facilities have been declared as “clean units,” EPA will allow greater flexibility concerning future NSR compliance.  Furthermore, the final rule modifies current emissions calculations for industrial facilities by allowing such facilities to consider any 24-month period from the preceding decade in baseline emissions calculations.


Among the most outspoken critics of the NSR final rule are officials in Northeastern states.  For example, attorneys general from Connecticut, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New York, Rhode Island, and Vermont have pledged to sue the Bush Administration over the proposed changes to the NSR program.  They allege that EPA is in violation of provisions contained in the Administrative Procedure Act that would prohibit the agency from straying from guidelines developed as part of the Clinton Administration’s previous proposed NSR rulemakings.  Furthermore, the attorneys general contend that EPA cannot require state-by-state implementation, which is contrary to Clinton Administration voluntary proposals.  Meanwhile, Senator Joseph Lieberman (D-CT) and Representatives Edward Markey (D-MA) and Henry Waxman (D-CA) have called for the resignation of EPA Administrator Christie Whitman.


Coalitions in favor of the NSR final rule provisions include the American Gas Association, Council of Industrial Boiler Owners, National Petrochemical and Refining Association, American Forest & Paper Association, and the American Chemistry Council.  The groups believe that the final rule will provide greater clarity and flexibility within the NSR program to promote improved energy-efficient and environmentally-friendly projects.


The Electric Reliability Coordinating Council, while supporting the changes featured in the NSR final rule, reasserted a call for more details concerning routine maintenance, repairs, and replacement procedure exemptions in the NSR program.  As it stands, the EPA’s routine maintenance proposed rule potentially would allow for facility-wide annual allowances for maintenance activities where the costs associated with such activities fall within a specific allowance set by the government.  That allowance would be established on an industry-by-industry basis.  Alternatively, the proposed rule would formulate a definition to allow for the replacement of existing components where replacement costs were below a specified threshold.  The threshold would be set to allow for the replacement of certain components to promote safety and  efficient and reliable operations.

The NSR final rule is available on-line at http://www.epa.gov/nsr/nsrfinal.pdf.  The routine maintenance proposed rule is available on-line at http://www.epa.gov/nsr/rm-rule.pdf.

2.
FERC Holds Rare Full Commission Hearing in El Paso Pipeline Case


El Paso Corporation (“El Paso”) faced a two-front assault this week as it defended allegations of market manipulation at the Federal Energy Regulatory Commission and witnessed a federal indictment in Houston of a former vice president. 


On Monday, the Public Utilities Commission of the State of California, Pacific Gas & Electric Company, Southern California Edison Company, and El Paso participated in a hearing at FERC to determine whether El Paso’s pipeline subsidiary exercised market power by withholding “substantial volumes of capacity” to its California delivery points.  The hearing comes after FERC’s Chief Administrative Law Judge Curtis L. Wagner, Jr., found in September that the pipeline subsidiary failed to make all of its capacity available at its California delivery points during the period from November 1, 2000, through March 31, 2001.  


In October, El Paso asked FERC to hold a full Commission hearing to review Judge Wagner’s initial decision.  In its request, El Paso stated that it was “imperative” that the Commission fully review the underlying facts of the initial decision and apply “sound legal reasoning” before issuing a final order.  On November 1, the Commission granted El Paso’s request for hearing.


The hearing focused on the contractual obligation of El Paso’s pipeline subsidiary to make 3,290 MMcf/d available to its California delivery points.  In his initial decision, Judge Wagner found that the average flow to the California delivery points was only 2,594 MMcf/d, and that the pipeline withheld 696 MMcf/d of available capacity.  Judge Wagner concluded that the capacity was not available because El Paso’s pipeline subsidiary: (1) performed untimely, non-essential maintenance; (2) failed to operate the pipeline at the Maximum Allowable Pressure; (3) failed to advise its customers that there would be additional capacity available if the customers nominated through Lea County; and (4) looked to expand the East of California market and markets in Mexico when it did not have sufficient capacity to meets its certificated obligation to California.  


At the hearing, El Paso’s lawyers offered an alternative explanation for the shortfall.  Specifically, El Paso’s lawyers argued that 39 percent of the shortfall was a result of a federal safety order after a gas rupture that killed twelve people in August 2000; 32 percent of the shortfall was caused by high demand from customers east of California; 16 percent was due to gas shippers who failed to schedule their reserved capacity; and the remaining 13 percent was caused by maintenance.


Kevin Lipson, a lawyer for Southern California Edison Company, said that El Paso’s market manipulation was a partial cause of the recent California energy crisis and accused El Paso of trying to “hide the forest of market manipulation in the trees of technical and engineering jargon.”  Parties also pointed to corporate documents that showed El Paso Chief Executive Officer William Wise as being privy to information from both El Paso’s pipeline subsidiary and El Paso Merchant Energy, entities that are required to operate at arm’s length.  In response, El Paso lawyers called the allegations a “grand conspiracy theory that really does rest on a grand total of two or three documents.”  El Paso’s lawyers insisted that these documents contained only standard information that Wise needed to know in order to conduct “business planning.”


After the hearing, Wise stated that he was satisfied with FERC’s handling of the oral argument proceeding and said that he believes that the Commission will rule in El Paso’s favor if it focuses on the facts and law.  “If the law prevails, we will win at FERC, “ Wise said after the hearing.  “And if politics prevails, we will win in the courts.”


A final ruling is expected by the end of March.  According to FERC Chairman Pat Wood, a ruling within that time frame is “fair” and “doable.”  


Meanwhile, federal prosecutors unsealed a two-count indictment on Wednesday against Todd Geiger, a former vice president at El Paso, charging him with falsely reporting trading data in order to manipulate natural gas prices.  If convicted, Geiger could face up to five years in prison and a fine of $500,000 for the count of false reporting, and an additional five years in prison and a fine of $250,000 for wire fraud.

3.
SEC Proposes Standards of Professional Conduct for Securities Attorneys


The Securities and Exchange Commission (“SEC”) issued a proposed rule on November 21 setting forth standards of professional conduct for attorneys who appear and practice before the SEC on behalf of issuers of securities.  The proposed rule stems from Section 307 of the Sarbanes-Oxley Act of 2002, which requires the SEC to prescribe minimum standards of professional conduct for securities attorneys.  


Under the Sarbanes-Oxley Act, the SEC is required to issue a final rule creating “up the ladder” reporting requirements for securities lawyers.  The SEC’s proposed rule requires an attorney to report to a company’s chief legal counsel or chief executive officer (“CEO”) evidence which he or she “reasonably believes” indicates that a material violation of securities law has occurred, is occurring, or is about to occur.  The chief legal counsel is under a duty to inquire into evidence of a material violation reported by an attorney.  However, if the counsel or CEO does not respond appropriately, the attorney must report the evidence to the company’s audit committee, another committee of independent directors, or the full board.


The proposed rule broadly defines “attorney,” “appearing and practicing” before the SEC, and “in the representation of the issuer,” so that these terms encompass foreign attorneys, in-house counsel, and attorneys acting for a privately held subsidiary or joint venture in which the issuer participates.  The proposed rule also distinguishes between subordinate and supervising attorneys and outlines the responsibilities of each if either party suspects a violation of securities law.  In addition, the SEC clarifies that the client of an attorney is the company and not its individual officers or employees.


In addition to the “up the ladder” reporting requirements, the proposed rule would establish several other professional standards.  Specifically, the proposed rule imposes a duty of “noisy withdrawal” on outside attorneys and a duty to disaffirm any tainted submission to the SEC on inside attorneys who have reported a material violation to the issuer and not received an appropriate response.


The proposed rule also enables companies to create a “qualified legal compliance committee” comprised of an audit committee member of the board and two or more outside directors to investigate possible violations.  Alternative reporting requirements have been created for attorneys retained or employed by a company with a qualified legal compliance committee.


Some securities lawyers have criticized the SEC for creating rules that they argue are far more expansive than the guidelines Congress envisioned, while academics have applauded the SEC for taking a strong stance.  The American Bar Association, International Bar Association, Law Society of England and Wales, and the American Corporate Counsel Association have all indicated that they intend to lobby the SEC for exemptions or alterations.  


Comments on the proposed rule are due December 18, 2002.  The Sarbanes-Oxley Act requires the SEC to implement a final rule by January 26, 2003.  A copy of the proposed rule is available at http://www.sec.gov/rules/proposed/33-8150.htm. 

4.
A Pyrrhic Victory for the Cable Television Industry?


Last month, the United States Court of Appeals for the Eleventh Circuit handed the cable television industry what at first glance appears to be a major victory.  That assessment, however, may overlook how the court’s decision in Alabama Power Company v. Federal Communications Commission is likely to play out in practice.


In its decision, the court struck down a pole attachment rental rate of $38.81 per pole that had been imposed by Alabama Power Company (“Alabama Power”), leaving in place the rate of $7.47 per pole ordered by the Federal Communications Commission (“FCC”).   Alabama Power had argued that under the Fifth Amendment to the Constitution (which prohibits the taking of property by the government without just compensation) and Supreme Court decisions in “takings” cases, the utility was entitled to the “full monetary equivalent of the property taken.”  The court agreed with Alabama Power and then launched into a determination of how to calculate that full monetary equivalent.  Guided by the principle that just compensation is determined by the loss to the person whose property is taken, not by the gain to the taker, the court found that the answer depends on the extent which the pole is crowded.


Specifically, the court ruled that the answer depends on whether or not the property is “rivalrous,” that is, whether the gain to the taker of the property corresponds to the loss to the other party.  In the case of pole attachments, the court found that the use by one entity does not necessarily diminish the use and enjoyment of the other party.   According to the court, the property would not be “rivalrous” if there was more space on the pole that could be rented out to other attachers.  In such a situation, the court stated, the property owner would be adequately compensated if it received reimbursement of its out-of-pocket expenses or “marginal costs” (which is generally what a utility receives from make-ready payments and the FCC’s formula).


Only if the property were “rivalrous” could the pole owner seek compensation above its marginal costs.  The court defined “rivalrous” as the situation where: (1) each pole is at full capacity; and (2) either another buyer of space is waiting in the wings or the power company is able to put the space to higher-valued use with its own operations.  “There is no ‘lost opportunity’ foreclosed by the government unless the two factors are present,” the court stated.  


The court added that “a power company whose poles are, in fact, full, can seek just compensation,” that is, compensation above its marginal cost.  This statement indicates that “just compensation” can be the power company’s opportunity cost, that is, the value of the poles’ best alternative use.  Alabama Power had sought a ruling that the proper measure of just compensation is one of several forward-looking methods, such as “sales comparison,” “replacement cost,” or “income capitalization” – methods that do not involve historical costs.  Thus, the implication that “opportunity cost” – itself a forward-looking method – is the appropriate measure of compensation in rivalrous situations comes close to granting Alabama Power the relief it had requested.  Alabama Power was denied the benefit of this analysis only because it had not alleged that its network of poles is currently crowded.  


In addition, the court took account of the fact that, under § 224(f)(2) of the Pole Attachments Act, a power utility can deny a pole attachment request if the pole has reached its full capacity to hold attachments.  In fact, in its Southern Company v. F.C.C. decision issued earlier this year, the court ruled that the power utility has no obligation to expand a pole’s capacity, even if the expense of doing so is paid by the requesting attacher.  Thus, when a pole has become crowded to capacity, the next request for an attachment to that pole triggers the right of the power utility to seek just compensation.  From whom?  From all present attachers.   This is true because there is now another buyer of space “waiting in the wings” and because the pole owner is prohibited by the Pole Attachments Act from imposing discriminatory rates.  This, too, is very close to the result for which Alabama Power argued.  


In light of the way the court’s decision plays out in practice, although the cable industry may have “won” this decision, it could turn out to be a Pyrrhic victory.  Indeed, some industry observers make the following predictions based on the court’s decision:

· Power utilities will avoid installing taller poles, even when a prospective attacher is willing to pay the cost of the installation;

· Power utilities will revise their pole attachment agreements at their next opportunity to specify that the rental rate may be increased when the pole is at full capacity and another attachment request is received.  Attachers will seek non-eviction assurances during these negotiations;

· There will be new interest in the rights of existing attachers to allow third-party overlashing.  The FCC has ruled that an existing attacher may allow a third-party to overlash its facilities.  There must, however, be a pole attachment agreement between the third-party overlasher and the utility, and the third-party overlasher must be counted as an additional attacher for purposes of computing the pole attachment formula.  Thus, although there may not be an additional foot of space which a new attacher might lease from a utility, there nevertheless may be a way for a new attacher to attach its facilities to the pole.  This has implications for determining when a pole is at full capacity;

· There may be private auctions of pole capacity.  When approached by a new attacher for space on a pole that is at capacity, pole owners may seek to auction space as the method by which opportunity cost is determined; and

· Existing attachers may seek to auction overlashing rights to third parties, creating the possibility that the existing attacher could receive more money from the overlasher than the utility receives in rent for the existing attachment under regulated attachment rates.
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