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1.
Senate Turns Back Attempt to Block NSR Rulemakings


In the first major environmental vote of the 108th Congress, the Senate on Wednesday rejected a Democrat-led effort to delay two Bush Administration rulemakings concerning the Clean Air Act’s New Source Review (“NSR”) program.


Offered as an amendment to the fiscal year 2003 omnibus appropriations bill, Senator John Edwards’ (D-NC) proposal sought to delay implementation of the Administration’s NSR rulemakings until the National Academy of Sciences (“NAS”) completed a public health and environment analysis of the plans.  The amendment failed by a vote of 46-50.  


Proponents of overhauling the NSR program were pleased with the result.  Scott Segal of the Electric Reliability Coordinating Council reportedly stated, “The clear message is that it is time for the federal government to continue the process of making the NSR program more rational.  Every day of delay in clarifying the NSR program is a day that the program will not be as effective as it can be in protecting our environment, our workers, and our energy security.”


Opponents of the Administration’s NSR initiatives, however, saw the Senate’s action as an ominous sign for the future of those proposals.  Following the vote, Edwards vowed to continue his work on the issue, reportedly stating, “We’re going to bring this up again because I think we can win it.  I’m not giving up this fight.”


Edwards may draw consolation from the fact that all four senators who were not present for the vote on his amendment are Democrats: Dianne Feinstein (CA), Tom Harkin (IA), Ernest Hollings (SC), and Daniel Inouye (HI).  Some observers believe that those Senators’ absence proved to be the difference in this week’s vote, which largely broke along party lines.  Six Republicans voted in favor of the amendment: Susan Collins (ME), Olympia Snowe (ME), Judd Gregg (NH), John Sununu (NH), Lincoln Chafee (RI), and John McCain (AZ).  Five Democrats voted against the amendment: John Breaux (LA), Mary Landrieu (LA), Blanche Lincoln (AR), Mark Pryor (AR), and Zell Miller (GA).


The vote on the Edwards Amendment was all but decided after the Senate approved an amendment offered by Senator James Inhofe (R-OK), which authorized a similar NAS study but did not delay implementation of the Administration’s NSR rulemakings.  The Inhofe Amendment was offered just before the Edwards Amendment and passed by a 51-46 vote.  


In debate on both measures Tuesday night, Inhofe argued that the Environmental Protection Agency (“EPA”) has already done a “thorough environmental analysis of the NSR program.”  Senate Republicans also cited opposition to the Edwards Amendment from several labor unions, including the boilermakers and paper industry workers.  By contrast, Senator Harry Reid (D-NV) argued that opponents of the Edwards Amendment should “wait six months, just six months … to get a real study on how this affects people’s health.”


EPA issued the two NSR rulemakings late last year (see December 6th edition of the WER).  One of the measures is a proposed rule concerning modifications to power plants, factories, and refineries.  The proposed rule -- which seeks to develop a regulatory definition for routine maintenance, repair, and replacement measures in the context of the NSR program -- is subject to a notice and comment period.  The other measure is a final rule to increase incentives to develop and implement new technologies designed to limit air pollution.  The NSR final rule primarily targets refineries and manufacturers and focuses on plant-wide emission limits, pollution control and prevention projects, clean unit provisions, and emissions calculation test methodology.  A dozen states and the District of Columbia are set to apply the NSR final rule’s provisions by March 3, 2003.  The rest of the country has three years to revise state air pollution programs to account for the changes to the NSR program.  


Meanwhile, challenges to the NSR rulemakings continue on other fronts.  For example, nine northeastern states have filed suit against the Bush Administration concerning the initiatives (see January 10th edition of the WER).  The lawsuit, filed in the U.S. Court of Appeals for the District of Columbia Circuit, alleges that EPA exceeded its authority when it promulgated rules seeking to overhaul the NSR program.

2.
SEC Adopts Attorney Conduct Rule, Extends Comment Period on Noisy 
Withdrawal Provisions

At an open meeting on Thursday, the Securities and Exchange Commission (“SEC”) adopted final rules to implement Section 307 of the Sarbanes-Oxley Act by setting standards of professional conduct for attorneys appearing and practicing before the SEC in the representation of companies that have issued securities.  In addition, the SEC extended the comment period on proposed “noisy withdrawal” provisions and voted to propose an alternative to those provisions. 


The new professional conduct standards cover attorneys providing legal services to a company who have an attorney-client relationship with the company, and who have notice that documents they are preparing will be filed with or submitted to the SEC.  The rules adopted by the SEC will: 

· Require an attorney to report evidence of a material violation of securities laws, determined according to an objective standard, “up-the-ladder” within the company to the chief legal counsel (“CLC”) or the chief executive officer (“CEO”);

· Require an attorney, if the CLC or CEO does not respond appropriately to the evidence, to report the evidence to the audit committee, another committee of independent directors, or the full board of directors;

· Allow a company to establish a qualified legal compliance committee (“QLCC”), consisting of at least one member of the company’s audit committee and two or more independent directors, as an alternative procedure for reporting evidence of a material violation.  The QLCC would be responsible for recommending that the company implement an appropriate response to evidence of a material violation.  An attorney could satisfy his or her reporting obligation by reporting evidence of a material violation to the QLCC; and 

· Allow an attorney, without the consent of a client, to reveal confidential information related to his or her representation to the extent the attorney reasonably believes is necessary: (1) to prevent the company from committing a material violation likely to cause substantial financial injury to the financial interests or property of the company or investors; (2) to prevent the company from committing an illegal act; or (3) to rectify the consequences of a material violation or illegal act in which the attorney’s services have been used.

Given the significance and complexity of the issues involved, including the implications of a reporting requirement on the relationship between companies and their counsel, the SEC decided to extend for sixty days the comment period on “noisy withdrawal” provisions.  Under these provisions, an attorney would be permitted or required to withdraw from representing a company and notify the SEC that they have withdrawn for professional reasons.  The SEC also voted to propose an alternative to “noisy withdrawal” that would require attorney withdrawal, but would require a company, rather than an attorney, to publicly disclose the attorney’s withdrawal. 

The final rules will become effective 180 days after publication in the Federal Register.  This timeframe is intended to provide issuers, attorneys, and law firms sufficient time to put in place procedures to comply with the new requirements, as well as allow sufficient time for the SEC to consider the adoption of the proposed noisy withdrawal provisions or the alternative disclosure procedure. 

3.
FERC Staff Proposes Changes in Use of Natural Gas Price Indices


At the Federal Energy Regulatory Commission’s open meeting last week, FERC staff proposed that the Commission require that certain minimum standards be met before natural gas pipelines are permitted to use natural gas price indices in new tariffs or for other new regulatory purposes.  In particular, FERC staff suggests that only after meeting the following characteristics should a natural gas price index be approved:

· Accurate price reporting - the ability to verify that reporting is for deals actually done, not simply aggregate opinions;

· Adequacy of coverage - the ability to assure the collection of adequate information to represent prices across the relevant marketplace;

· Information about market liquidity - insight into how much trading is going on at a particular point in order to generate warnings when markets are thin and confidence when they are liquid; and 

· Verifiability - the ability to assure integrity of the process through independent review by a trustworthy third party.


In the proposal, FERC staff states that the changes are designed to assure that the orders and tariffs the Commission approves reflect “accurate, dependable, and trustworthy wholesale price information.”  FERC staff explains that its proposal is in response to information gathered over the past year that raises serious doubts about the current way information is reported in many wholesale natural gas price indices.  


Specifically, FERC staff pointed to its investigation in Docket No. PA02-2-000, which resulted in the release of an Initial Report on August 13, 2002.  In that report, FERC staff found significant problems with published price indices, including the inability to verify independently published price indices, significant incentives for market participants to manipulate spot market prices reported to trade publications, and wash trades that adversely affect reported price data.  In addition, FERC staff notes that after the issuance of its Initial Report, five companies admitted that some of their employees provided false data to the trade press that publish such indices.  


Some industry observes expect the Commission to take further action on this issue after it receives the final report in Docket No. PA02-2-000, which FERC staff is scheduled to release during the first quarter of this year.   

4.
ISO New England Seeks Solo RTO Status


Dealing another blow to visions of a single regional transmission organization (“RTO”) that would cover the entire Northeastern region of the country, the ISO New England Inc. (“ISO-NE”) Board of Directors (“Board”) voted unanimously late last week to pursue the creation of an RTO covering only the six New England states.


ISO-NE’s decision illustrates the extent to which plans for the transmission industry in the Northeast have changed over the past six months.  In August 2002, ISO-NE and the New York Independent System Operator (“NYISO”) filed a joint petition at FERC, seeking a declaratory order that their proposed Northeastern RTO (“NERTO”) would satisfy the requirements of Order No. 2000.  In November, however, ISO-NE and NYISO “reluctantly” withdrew their joint proposal, citing stakeholder comments that “raised significant objections to fundamental aspects of the NERTO proposal as filed with the Commission.”


ISO-NE Board Chairman William W. Berry addressed ISO-NE’s decision to seek RTO status on its own in a January 16 letter to members of the New England Conference of Public Utilities Commissioners, participants in the New England Power Pool, and the Board’s Advisory Committee.  Berry first stated that, “[a]t the most basic level, the paths available to the ISO are to pursue a combination with New York or to proceed with an organization for New England.”  Noting that ISO-NE had chosen the latter path, Berry continued, “A New England RTO will be a strong organization empowered to reduce seams and work with our neighbors to secure the advantages of a Northeastern RTO without the merger.  Following this path also satisfies our institutional need for stability, provides a forum for addressing governance issues, and furthers the [Commission’s] goal of creating RTOs throughout the country.”


ISO-NE has previously sought FERC approval to establish an RTO covering only New England.  In July 2001, however, the Commission rejected such a proposal and called for discussions among ISO-NE, NYISO, and PJM Interconnection, L.L.C. to establish a single RTO for the Northeast.  Despite that track record, some industry observers believe that the Commission’s subsequent orders concerning RTO development, as well as its apparently increasing willingness to allow existing entities to address seams issues without merging their operations, may produce a warmer reception for a new ISO-NE RTO proposal.
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