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1.
After Push from President Bush, Congress Plans to Address Clear Skies Initiative


Delivering the annual State of the Union address on Tuesday night, President Bush cited last year’s unfinished energy bill, forest health, hydrogen car research, and passage of the Clear Skies Initiative among his Administration’s priorities for the 108th Congress.


Initially unveiled in February of 2002, the Clear Skies Initiative seeks to reduce emissions of nitrogen oxides (“NOx”), sulfur dioxide (“SO2”), and mercury by up to 70 percent by 2018.  Notably, however, it includes no proposals concerning carbon dioxide emissions, a marked distinction from legislation that the Senate Environment and Public Works (“EPW”) Committee passed last June, while Democrats controlled the Senate chamber and Senator Jim Jeffords (I-VT) held the chairmanship of the EPW Committee.


In the wake of the President’s address, new EPW Chairman James Inhofe (R-OK) announced that he will introduce a version of the Clear Skies Initiative in the next few weeks.  Inhofe stated that his forthcoming bill will differ from the measure put forward in the 107th Congress by former Senator Bob Smith (R-NH), but he did not offer any legislative specifics.  


At the same time, Inhofe announced that Senator George Voinovich (R-OH) -- Chairman of the EPW Committee’s Clean Air, Climate Change, and Nuclear Safety Subcommittee -- will take the lead in guiding the Clear Skies Initiative through the Senate.  In turn, Voinovich stated that he plans to hold a series of hearings to examine the Clear Skies Initiative’s impact on the nation’s current fuel mix.  Voinovich added, however, that a bill is unlikely to pass without a compromise on greenhouse gases.  “I’m looking forward to … trying to work with environmental groups and others to see if we can’t compromise and work something out to deal with the small problem of greenhouse gases,” Voinovich reportedly stated.  “If you can’t work that out, you probably can’t do [SO2], NOx, and mercury.”


Some Democrats on Voinovich’s subcommittee appear to be amenable to negotiations on the Clear Skies Initiative.  For example, Senator Hillary Clinton (D-NY) reportedly stated, “Some kind of protocol that starts with voluntary standards, with required monitoring, that would be transformed into mandatory standards within a relatively short period of time…is something that I’m interested in.”   


The importance of the Clear Skies Initiative may have increased following the introduction by Senators John McCain (R-AZ) and Joseph Lieberman (D-CT) of legislation to limit greenhouse gas emissions.  The McCain-Lieberman bill, entitled the Climate Stewardship Act of 2003, would create a cap-and-trade program for greenhouse gas emissions (see January 10th edition of the WER).  The bill’s future prospects, however, may have suffered when the bill was referred to Inhofe’s EPW Committee, rather than to the Senate Commerce, Science, and Transportation Committee chaired by McCain.


In related environmental news, the State of Pennsylvania announced on Monday that it will join nine other Northeastern states in filing suit against the U.S. Environmental Protection Agency’s (“EPA”) final rule implementing reforms to the New Source Review (“NSR”) program.  EPA published the final rule in the Federal Register on December 31, 2002.  The rulemaking seeks to increase incentives to develop and implement new technologies designed to limit air pollution.  The NSR final rule primarily targets refineries and manufacturers and focuses on plant-wide emission limits, pollution control and prevention projects, clean unit provisions, and emissions calculation test methodology.  

2.
FERC Staff Issues Natural Gas Market Assessment


At the Federal Energy Regulatory Commission’s open meeting this week, staff from the recently established Office of Market Oversight and Investigations presented its 2003 Natural Gas Market Assessment (“staff report”).  


The staff report found that competitive forces in natural gas markets continue to produce tangible economic benefits for customers, despite weakened financial conditions of some market participants and shaken confidence in the markets.  The report also noted that in 2001, customers spent $142 billion on natural gas in the United States or about 1.4% of the Gross Domestic Product.

The report listed five challenges facing today’s wholesale natural gas markets and recommended certain action that can be taken by both industry and the Commission to address each of the challenges.  Specifically, the report addresses:

· Deteriorating financial conditions of market participants which could cause price increases and delivery problems for natural gas customers.  To address this challenge, staff recommended the following industry actions:  (1) improve finances by cutting costs, selling assets, and renegotiating debt; (2) develop best practices for energy trading and general business behavior; (3) increase the use of exchanges; and (4) encourage new entrants, such as banks and brokerages.  As for Commission action, staff recommended that the Commission monitor the financial health of gas companies to ensure dependable delivery of natural gas and to prevent inappropriate raiding of regulated affiliate assets.  Staff also recommended that the Commission monitor the behavior of gas markets with particular attention to reductions in liquidity due to exits from natural gas trading.

· Managing credit exposure.  To effectively manage credit exposure, staff recommended that industry become more familiar with sophisticated new credit tools. As for Commission action, staff notes that FERC and the Commodity Futures Trading Commission will hold a technical conference on credit and credit clearing issues on February 5, 2003.  In addition, staff recommends that FERC monitor the use of new methods for managing credit exposure and showcase positive developments.

· Shaken confidence in price discovery methods.  Staff states that concerns surrounding price indices could lead to the unraveling of existing natural gas contracts and affect the willingness of parties to enter into new contracts.  Staff suggests that industry develop best practices for price reporting and shift transactions to exchanges, where prices are more transparent.  As for Commission action, staff recommends that in the future FERC require that price indices meet certain minimum standards (see January 24th edition of the WER).  Staff also recommends that the Commission analyze natural gas price index issues in its Fact-Finding Investigation of Potential Manipulation of Electric and Natural Gas Prices in Western Markets.  In addition, staff states that a technical conference on price index issues is tentatively planned for April.  

· Continuing need for efficient investment in infrastructure.  Staff recommends that industry: (1) move proposed pipelines ahead; (2) maintain existing infrastructure; (3) improve the performance of price discovery mechanisms; (4) work to create viable forward markets for forward capacity; and (5) make use of risk management services.  As for Commission action, staff recommends that FERC: (1) monitor and assess regional markets and potential capacity constraints and resulting price and reliability effects; (2) support the development of forward markets to facilitate infrastructure investment; and (3) encourage state regulators to make rules that allow timely price signals to reach retail customers.

· Continuing potential for manipulation.  Staff maintains that proper and vigilant oversight of the gas market is essential to prevent manipulation that could increase under the current tight supply conditions.  Staff also notes that individual companies are establishing and maintaining internal controls, conducting audits, and reporting inappropriate or suspicious behavior to authorities.  In addition, staff states that there are currently collective industry efforts on ethics.  As for Commission action, staff suggests that FERC should, among other things, develop internal energy market briefings and market metrics for electric and gas markets.  


In response, FERC Chairman Pat Wood stated, “The staff report validates that the state of competitive natural gas markets is sound, while underscoring the need for vigilant market oversight to ensure that competition continues to work in the best interest of customers and market participants.”  

Copies of the 2003 Natural Gas Market Assessment and the power point presentation given by staff at the FERC open meeting are available on the FERC website at http://ferc.gov/calendar/commissionmeetings/discussion_papers/01-29-03/ngma-2003.pdf and http://ferc.gov/calendar/commissionmeetings/discussion_papers/01-29-03/A-3.pdf, respectively.

3.
FERC Addresses Pipeline Creditworthiness Proposals


At its open meeting on Wednesday, the Commission responded to requests from two natural gas pipelines for power to tighten the credit requirements for shippers on their systems.  By a unanimous vote, FERC’s three commissioners softened the proposed tariff provisions of Northern Natural Gas Company and Tennessee Gas Pipeline Company, which were among the first of at least five major pipelines in the United States that asked FERC last fall for new protections against the possibility that some of their shippers might fail.  


Among other things, the Commission:

· Rejected the pipelines’ proposals that required a non-creditworthy shipper to provide, within five business days, collateral covering three months worth of future service.  The Commission said the pipelines “may file to justify any specific notice period as providing shippers with a reasonable opportunity to provide collateral” or, as an alternative, may adopt the approach set forth in the order.  That approach would give a non-creditworthy shipper five business days to pay for one month of service in advance and would allow the shipper to have at least thirty days to provide the next three months of security.  

· Rejected the pipelines’ proposals to confiscate gas left on their system by a non-creditworthy shipper whose contract has been terminated.  Rather, the Commission stated that the pipelines may file to include in their tariffs a lien or interest that is consistent with applicable law.

· Required the pipelines to provide shippers with an opportunity to earn interest on prepayments.

· Required the pipelines to inform a shipper in writing as to the reasons that it has been deemed non-creditworthy.

· Required the pipelines to set forth in their tariffs objective financial analysis and criteria to be used in evaluating a shipper’s creditworthiness.  


Rather than addressing the creditworthiness issues in a generic rulemaking, the Commission has decided that the best approach at this time is to process each of the filings on an individual basis.  At the meeting, the Commission commented that orders addressing the other pipelines’ pending requests will be issued in the coming months.  In addition, the Commission noted that the Wholesale Gas Quadrant of the North American Energy Standards Board (“NAESB”) is in the process of developing creditworthiness standards and will issue a report in June 2003.  


If any generic issues remain after FERC dispenses with the remaining cases and NAESB releases its report, the Commissioners agreed that those issues could be addressed later in a generic proceeding.  Specifically, Chairman Wood stated, “Let’s get through the batch of these.  Then, if there needs to be an open process to come talk . . . , I’m open to that if that is something parties are telling us we need to do.”  

4.
U.S. Supreme Court Agrees to Hear Entergy Case


Earlier this month, the U.S. Supreme Court added an energy case to its docket for the current term, granting a writ of certiorari in Entergy Louisiana, Inc. v. Louisiana Public Service Commission (Docket No. 02-299).


The case stems from a November 1998 decision in which the Louisiana Public Service Commission (“LPSC”) ruled that Entergy’s Louisiana affiliate could not recover in retail rates approximately $1.5 million in system costs related to the extended reserve shutdown (“ERS”) status of several generating units.  Entergy contends that it was required to incur those costs under a FERC tariff governing the operation of its multi-state system, and that the LPSC intruded on FERC’s jurisdiction by blocking recovery of the ERS-related costs.  By contrast, the LPSC argues that it is challenging not FERC’s authority, but rather an imprudent decision by Entergy Louisiana, Inc. to accept Entergy’s allocation of costs among its subsidiaries.


In April 2002, a divided Louisiana Supreme Court upheld the LPSC’s decision.  That action led Entergy to appeal to the U.S. Supreme Court, which in November invited the U.S. Solicitor General to file a brief in the case expressing the views of the United States.  Accepting that invitation, the U.S. Solicitor General sided strongly with Entergy, stating that the case “presents a fundamental jurisdictional question that implicates [FERC’s] regulation of multi-State electric systems and its program for promoting competition in the electric power industry.” The Solicitor General further stated that by allowing states to override FERC orders based on their assessments of local concerns, the Louisiana Supreme Court’s decision “endangers FERC’s ability to perform its assigned responsibility for assuring that federally regulated rates and services are just, reasonable, and not unduly discriminatory.”


On January 17, 2003, the U.S. Supreme Court granted a writ of certiorari in the case and announced a timetable for its consideration.  Entergy’s brief will be due on March 3, 2003, and the LPSC’s brief will be due on April 2, 2003.


The Solicitor General’s brief in Entergy Louisiana, Inc. v. Louisiana Public Service Commission is available at http://www.usdoj.gov/osg/briefs/2002/2pet/6invit/2002-0299.pet.ami.inv.pdf.
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