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1.
Judge Denies Western Refunds, But FERC Reopens the Issue


On December 19, Federal Energy Regulatory Commission Administrative Law Judge Carmen Cintron issued an initial decision rejecting the contention that Nevada Power Company and other power buyers should be entitled to refunds for long-term power contracts.  However, in a separate order issued the same day, the Commission decided to allow parties to introduce new evidence that markets in the Pacific Northwest were manipulated. 


Nevada Power Company, Sierra Pacific Power Company, the Southern California Water Company, and Public Utility District No. 1 of Snohomish County, Washington filed complaints with FERC in late 2001 and early 2002 against nine power suppliers claiming that their contract prices were pushed higher due to high spot power prices in California.  The suppliers argued, however, that their contracts were fair and that FERC should respect the sanctity of contracts and not abrogate or modify terms of the deals.  


Rejecting arguments by the buyers that forward markets were illiquid and dysfunctional, Judge Cintron said there were no meaningful barriers to competition among sellers in forward markets.  “Considering the number of sellers available, the preponderance of the evidence shows that [c]omplainants had choices, i.e., they were free to reject offers and turn to other suppliers,” wrote Judge Cintron.  As a result, the judge found that the companies “failed to establish that dysfunctions of the [California Independent System Operator and Power Exchange] spot markets adversely affected the Western long-term bilateral markets.”  


Judge Cintron also agreed with FERC staff and the power suppliers that the contracts should be held to the higher “public interest” standard, which requires FERC to determine that changing a contract is in the public interest, rather than the less stringent “just and reasonable” standard set forth in the Federal Power Act.  Judge Cintron found the public interest standard to be applicable because the contracts were silent on what to do if only one party decided to ask FERC for a change in terms.  “In the absence of clear contractual language allowing unilateral contract modifications…, the party seeking changes must meet the public interest standard,” Cintron wrote.  Cintron’s decision must now go before the Commission.


Meanwhile, the Commission ruled in a separate docket that parties seeking refunds from spot sales in the bilateral markets of the Pacific Northwest should have the opportunity to submit any additional evidence regarding possible misbehavior by market participants.  Commissioner Nora Brownell dissented on the order, noting that Judge Cintron had already held a hearing and issued recommendations and proposed findings of fact on the case.  “Neither equity nor efficiency is served by re-opening the record in this proceeding,” Brownell said. 


The FERC action effectively reopens a September 2001 ruling by Judge Cintron recommending that the Commission reject efforts by electricity buyers in the Pacific Northwest to collect refunds for high power prices they claim were affected by California’s market two years ago.  In that order, Judge Cintron said the bilateral markets in the region were competitive; deals were “agreed to between willing buyers and willing sellers;” and prices reflected shortages in supply and higher fuel and emission costs.  Thus, Judge Cintron concluded that the refund-seekers failed to show that market-based prices were unjust and unreasonable.  The Commission’s new order allows parties to file additional evidence or modified findings of fact until February 28. 

2.
FERC Closes Year with Orders on Western RTOs


Although issues related to the development of regional transmission organizations (“RTO”) in the Midwest took a higher profile at FERC’s final open meeting of 2002, the Commission did not allow the year to end without turning renewed attention to the status of RTOs in the Western United States.  Indeed, in the days before Christmas, the Commission issued separate orders on rehearing concerning the RTO West proposal for the Northwest and the WestConnect RTO proposal for the Southwest.


In a move common to both the RTO West and WestConnect orders, the Commission addressed the relationship between RTO development and its ongoing rulemaking on standard market design (“SMD”).  Specifically, building on an October order on the proposed SeTrans RTO (see October 11th edition of the WER), the Commission stated that it will not overturn its previous approvals of RTO elements because of possible inconsistencies with the SMD final rule, which is scheduled to be issued later this year.  In the RTO West order, the Commission stated that allowing such divergence from the SMD rule “should achieve the same efficient, competitive, and non-discriminatory market outcomes we envision under Standard Market Design while at the same time respecting important regional differences.”  In the WestConnect order, the Commission added that this relationship between RTO orders and the SMD rule is intended to “foster certainty for RTO sponsors in considering future business decisions.”


Following these statements, the Commission clarified which elements of the RTO West and WestConnect proposals it approved in prior orders and, therefore, will not revisit upon issuance of the SMD final rule.  For example, the Commission cited aspects of RTO West’s governance and transmission pricing proposals as having secured prior approval.


Although the Commission thus indicated that it will not use the SMD final rule to overturn its prior approvals of RTO proposals, it also highlighted at least two distinct ways in which the SMD rulemaking will continue to shape RTO development.  First, in the RTO West order, the Commission stated that “any issue not specifically addressed in our prior orders or that is subject to further development by Applicants may be reviewed for consistency with our findings in the SMD Final Rule.”  Second, with regard to WestConnect, the Commission listed three specific issues on which its approval or conditional approval is subject to the SMD final rule: “(1) whether the seven factor test or the integration standard will be used to determine which facilities will be eligible for credits; (2) resource adequacy; and (3) market monitoring.”


Beyond these comments on SMD, the Commission made several modifications to its September 18, 2002 order that conditionally approval Stage 2 of the RTO West proposal (“September 18 Order”).  For example, in the September 18 Order, the Commission rejected a proposal to have RTO West’s transmission operating agreement (“TOA”) trump its FERC tariff when the two documents conflict.  In the rehearing order, however, the Commission recognized the TOA’s importance and asked the RTO West organizers to provide a list of TOA provisions “that are essential to meeting members’ legal obligations or affect their ability to participate in the RTO and an explanation of why these provisions are essential.”  FERC further stated that it would address any such provisions after receiving public comment on the list.


The Commission also readdressed export fees.  In the September 18 Order, the Commission found that use of an export fee based on the average cost of the RTO West transmission system was reasonable as a transitional pricing mechanism.  In the RTO West rehearing order, however, the Commission expressed concern that transmission pricing across RTO borders can negatively impact electricity markets and power purchasing decisions and affect RTO formation.  Therefore, while stating that RTO West may impose an export fee if it becomes operational before a resolution is reached regarding inter-RTO price reciprocity, the Commission made clear that it expects the RTO West organizers to “address the issue of export charges through the [Seams Steering Group of the Western Interconnection (“SSG-WI”)] to find [an] appropriate cost recovery solution for the Western RTOs.” 


In addition, the Commission in the RTO West order: (1) clarified an unwillingness to compromise pre-existing transmission rights that are not incorporated into contracts between the Bonneville Power Administration (“BPA”) and its preference customers; (2) reserved judgment on what facilities must be included in RTO West; (3) reversed the September 18 Order’s directive that RTO West’s Market Monitor make a recommendation concerning the length of the transition period to a single rate design, out of concern that the requirement introduced unnecessary uncertainty; and (4) refused to discuss the results of any cost-benefit studies of RTO West prior to issuing a final order on the proposal.


Among other subjects addressed in the WestConnect Order, the Commission encouraged the emerging Western RTOs to work together to eliminate seams in the Western Interconnection. The Commission also urged the WestConnect proponents to resolve issues such as resource adequacy, market power mitigation measures, outage coordination, and limited liability through participation in the SSG-WI process.  In addition, the Commission emphasized the need for further filings before final approval of the WestConnect proposal.

3.
FERC Establishes Compensation Procedures, Seeks Answers from NYISO and 

ISO-New England in Cross-Sound Cable Emergency Order Delays


In response to a Department of Energy (“DOE”) referral for resolution, FERC issued an order on Monday establishing compensation recovery procedures associated with the Department of Energy’s August 16 Emergency Order (“DOE Emergency Order”) involving the Cross-Sound Cable Company, LLC (“CSC”) and the Long Island Power Authority (“LIPA”).  To remedy the escalating dispute between CSC and LIPA, FERC ordered all interested parties to submit initial briefs by January 31 to determine proper compensation.    


The dispute between CSC and LIPA dates to last summer, when LIPA argued to DOE that immediate activation of the Cross-Sound Cable would alleviate electric reliability issues on and around Long Island, New York.  On August 16, 2002, DOE responded by identifying a severe shortage of electric energy, electricity generation capacity, and transmission facilities to guarantee electric reliability in that area.  In a rare move, DOE issued an emergency order directing the CSC to temporarily operate the Cross-Sound Cable to transmit and deliver energy to LIPA (see August 23rd edition of the WER).  


The DOE Emergency Order was issued for a period beginning August 16 and expiring October 1.  As part of the DOE Emergency Order, the New York Independent System Operator (“NYISO”), in consultation with ISO-New England, was to determine the supply and essential reserve margins for LIPA and to ensure that the scheduling of such electric capacity as between CSC and LIPA would not compromise system operating criteria.  In doing so, NYISO and ISO-New England were responsible for developing and issuing the Implementation Protocol for Emergency Operation of the Cross-Sound Cable (“Implementation Protocol”) to establish the emergency operating and scheduling protocols.  NYISO did not send the Implementation Protocol to LIPA until September 23, a week prior to the expiration of the DOE Emergency Order.  Due to the delay in issuing the Implementation Protocol, LIPA alleges that it was unable to obtain any service from CSC under the DOE Emergency Order.  Thereafter, CSC and LIPA were unable to resolve lingering compensation issues, prompting the referral by DOE to FERC.

In addition to requiring the submission of initial briefs by January 31, FERC requested that NYISO and ISO-New England answer a series of pointed questions seeking information about their roles in exacerbating delays associated with the implementation of the DOE Emergency Order.  Specifically, FERC requested that NYISO and ISO-New England provide information identifying and supporting all costs associated with providing energy under the DOE Emergency Order, including expenses associated with the development of DOE Emergency Order protocols; the processes followed and the reasons why it took thirty-eight days to issue DOE Emergency Order protocols; and whether the same processes would be used in the event that the Secretary of Energy issues another emergency order.

4.
GAO Links Natural Gas Price Spikes to Market Forces, Refuses to Rule out 

Market Manipulation as Contributing Factor


The General Accounting Office (“GAO”), the investigative and auditing arm of the U.S. Congress, last month released a report on the natural gas price spikes that the United States witnessed in 2000 and 2001.  Entitled “Natural Gas: Analysis of Changes in Market Price,” the report states that while market forces certainly contributed to those price spikes, it is not yet possible to determine whether market manipulation also affected natural gas prices.


In the report, GAO states that price volatility is “a natural condition of natural gas markets because natural gas supplies cannot quickly adjust to demand changes, leading to periodic supply and demand imbalances.”  GAO further states that developments in 2000 and 2001 illustrate this point, as natural gas supplies constrained by unusually low storage levels “combined with skyrocketing demand associated with extremely cold weather and strong economic growth to create the perfect environment for the price spike that occurred.” 


GAO cautions, however, that it does not have yet sufficient information to assess whether market forces alone produced spikes in natural gas prices.  GAO states that “there are some indications that natural gas prices may have also been manipulated in the Western part of the country during the winter of 2000-2001.”  GAO adds that it will not be possible to establish definitively whether such manipulation occurred until other government agencies complete their ongoing investigations on the issue.


The report also states that the federal government “faces major challenges in meeting its role to ensure that natural gas prices are the result of supply and demand forces in a competitive and informed marketplace.”  In particular, GAO states that FERC “lacks an adequate regulatory and oversight approach to meet this role,” and that the Energy Information Administration’s (“EIA”) “outdated natural gas data collection program” significantly reduces that agency’s ability to provide needed information.  GAO, however, further states that both FERC and EIA have recognized these problems and are taking steps to address them.


The GAO’s report, “Natural Gas: Analysis of Changes in Market Price,” is available at http://www.gao.gov/new.items/d0346.pdf. 
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