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1.
Senate Confirms SEC Nominee and Considers FERC Nominee

On Tuesday, the Senate Banking Committee approved the nomination of investment banker William H. Donaldson to chair the Securities and Exchange Commission (“SEC”) clearing the way for approval by the full Senate on Thursday.  Also on Tuesday, the Senate Energy and Natural Resources Committee held a hearing to consider the nomination of Joseph Kelliher to the Federal Energy Regulatory Commission.


Donaldson will replace current SEC Chairman Harvey Pitt who resigned in early November.  At his confirmation hearing last week, Donaldson told the Senate Banking Committee that he will aggressively enforce corporate anti-fraud rules in an effort to rebuild investor confidence.  He also said his highest priority is selecting a new chairman of the Public Company Accounting Oversight Board.  


President Bush applauded the Senate for quickly confirming Donaldson.  “In his new role, he will continue to crack down on corporate wrongdoing, work to protect investors and restore confidence in our capital markets,” the president said.

Meanwhile, at the committee hearing held to consider Kelliher’s nomination to FERC, ranking minority member Jeff Bingaman (D-NM) warned Kelliher that he will block his nomination until the Bush Administration also nominates a Democratic commissioner to the agency.  Bingaman argued that the two open seats at FERC should be filled concurrently.  Although Bingaman did not specify how he would block the nomination, his spokesman said that an official Senate hold is possible.  Senator Byron Dorgan (D-ND) also indicated that he will not support Kelliher until a second nomination is advanced.  


Bingaman emphasized that his stance was not a criticism of Kelliher and that he has no qualms with Kelliher’s qualifications.  Kelliher currently serves as senior policy advisor to Energy Secretary Spencer Abraham.  He also has been majority counsel of the House Commerce Committee and served on the staff of Representative Joe Barton (R-TX), chairman of the House Energy and Air Quality Subcommittee.  


In his opening statement to the committee, Kelliher said that he would make hydro licensing his personal priority at the Commission.  Senator Larry Craig (R-ID) commended Kelliher for making hydro a priority, noting that current Commission policy decisions have had negative impacts on the hydro industry.  Craig also asked Kelliher for his opinion on the need for both administrative and legislative reform of the relicensing process.  Kelliher stated that he would leave legislative reforms to Congress but said that there is room for administrative reform, such as moving up Commission decision-making, getting FERC staff involved earlier, and encouraging settlements. 


Several Western senators on the committee questioned Kelliher about his views on FERC’s standard market design (“SMD”).  Kelliher said he supports the goals of SMD, but also stated he would “have to be persuaded there was evidence of discrimination” for SMD.  When asked whether FERC required greater authority to punish companies abusing market power, Kelliher said that while the Commission must prevent unjust and unreasonable rates, “if Congress wants to prohibit market manipulation, there’s other laws you could look to as a model. But there is no express prohibition of market manipulation in the Federal Power Act.”  


Senators also questioned Kelliher about his participation in the White House energy task force run by Vice President Cheney in 2001.  Public Citizen’s Critical Mass Energy and Environment Program has actively lobbied committee members to oppose the nomination on the grounds that Kelliher engaged in “problematic exchanges” with industry lobbyists during the formulation of the president’s energy policy.  Bingaman asked Kelliher if there is any reason the committee should be concerned about the alleged impartiality.  Kelliher responded that he does not believe his work for the White House should be viewed through the prism of the energy task force because he was never a member of the task force and was not a primary decision-maker.  “My function was to try to develop options” to plug into the president’s energy plan, Kelliher said.  

2.
Western, Southeastern Senators Confront Wood over Standard Market Design

The Federal Energy Regulatory Commission’s SMD proposal still faces sizeable hurdles in the U.S. Senate, according to Senate Energy and Natural Resources Committee Chairman Pete Domenici (R-NM).


In remarks this week, Domenici revealed that he and nine other senators from Western and Southeastern states met with FERC Chairman Pat Wood on Tuesday to discuss their concerns about the SMD proposal.  The bipartisan group of senators attending Tuesday’s meeting included Wayne Allard (R-CO), Saxby Chambliss (R-GA), Jon Kyl (R-AZ), Zell Miller (D-GA), Patty Murray (D-WA), Mark Pryor (D-AR), Jeff Sessions (R-AL), Richard Shelby (R-AL), and Gordon Smith (R-OR).

During the meeting, some senators reportedly asked Wood to abandon SMD, while Wood tried to allay the senators’ concerns by promising to provide a white paper on SMD and to appear at committee hearings to explain the proposal.  Domenici reportedly stated that Wood was told that “unless [senators] understand [SMD] … as it applies to the myriad of different supply sources, then obviously there will be activity in the Senate to stop his authority to continue with that approach.”

Based on such sentiments, Domenici warned that SMD may face roadblocks from Congress and identified upcoming supplemental appropriations bills as possible vehicles for such efforts.  Last month, Senator Shelby considered attaching to a budget bill language that would have stripped FERC of funding to move forward with SMD.

When asked his position on SMD, Domenici reportedly stated, “[I]f I had to vote today, I’d vote no.  But I’m trying very hard to give [Wood] an opportunity to prove a case and to show that it isn’t what I think or what other people think.”  Domenici has announced a series of hearings at which his committee will consider a variety of energy issues, leading toward a push for comprehensive energy legislation (See February 7th edition of the WER).  Domenici stated that electricity restructuring may take center stage at those hearings because of the controversy swirling around SMD.

At a conference hosted by the Cambridge Energy Research Associates in Houston on Thursday, Wood indicated his willingness to compromise by agreeing that some market design features could be varied regionally.  Wood, however, remained staunchly committed to the “core design features” of SMD, including an independent grid operator, long-term bilateral contracts, voluntary short-term spot markets, and locational price signals for transmission.
3.
Southern California Edison Protests Reliant Settlement


This week Southern California Edison (“SCE”) filed a request for rehearing of the Federal Energy Regulatory Commission’s $13.8 million settlement deal with Reliant Resources Inc.  In its request, SCE alleges that Reliant was not sufficiently punished for market manipulation actions that could have reaped more than $15.5 million in profits.  


Two weeks ago, the Commission approved the settlement deal, which concerns actions Reliant took to withhold power from the forward markets of the California Power Exchange (“CalPX”) during June 21 and 22, 2000.  The settlement calls for Reliant to refund the CalPX $13.8 million, which will be paid to CalPX customers, including SCE.  In addition, Reliant is required to sell any uncommitted power to California until the end of 2006, and the company must retain an independent engineering firm to audit its generation outages for the next two years.


SCE’s petition for rehearing claims Reliant’s actions caused much greater harm to California’s power markets than is reflected in the settlement with FERC.  Specifically, SCE argues that Reliant’s market power abuse could have reaped the company profits in excess of $15.5 million, including $9 million from higher forward power prices, $3.3 million from selling more replacement reserve power to the California Independent System Operator (“ISO”), and $3.2 million from real-time sales to the ISO.  


“[W]hen Reliant withdrew its resources from the day-ahead market, the ISO became concerned about its ability to keep the lights on in California and began to purchase increased amounts of replacement reserve and possibly other ancillary services,” SCE claimed.  SCE contends that a significant percentage of the increase in ancillary service costs was likely due to Reliant’s market power abuse.  The company estimates that its own additional costs from the higher forward prices could be $20 million, based on the volume of its forward purchases during the week of June 23 through 30.  


“Approving a settlement agreement that covers only a fraction of the profits Reliant gained from its schemes sends exactly the wrong message to market participants concerning this commission’s willingness to act as an effective cop on the beat,” SCE argued.  SCE also indicated that it has evidence that Reliant engaged in other behaviors designed to increase CalPX prices, stating that it reserves the right to present its evidence by the February 28 deadline that FERC set for all submissions of alleged wrongdoing.  


Other critics of the Reliant settlement also contend that FERC should have gone much farther.  California Governor Gray Davis has called the settlement “insulting.”  Senator Diane Feinstein (D-CA) said the Commission should have withdrawn Reliant’s ability to charge market-based rates for its power.  Feinstein, who is expected to introduce legislation requested by the Commission to increase penalties for market manipulation, said, “If there were ever a time when FERC should use its strongest enforcement mechanism, Reliant’s intentional withholding of power in the California market is it.”  Advocacy group Public Citizen has also argued that the Commission should have withdrawn Reliant’s market-based rate authority.  


In another California-related settlement, Duke Energy said Monday that it has reached a deal with the Sacramento Municipal Utility District (“SMUD”) to restructure a long-term power contract in exchange for SMUD dropping a complaint at FERC.  In its complaint, SMUD claimed that it was gouged by the generator during the state’s electricity crisis.  


The settlement with SMUD is the second in which Duke has settled claims of overcharging on contracts that provide power in the West.  Last year the company reached a settlement with Nevada Power Company (“Nevada Power”) in which it agreed to sell Nevada Power and its sister company, Sierra Pacific Power Company, 1,000 megawatts of summer power in exchange for the withdrawal of complaints at FERC.  Both SMUD and Nevada Power had argued that their Duke contracts were overpriced because the prices were based on spot markets in California that FERC deemed were “dysfunctional.”  Under the new SMUD deal, Duke will double its delivery requirement of 50 megawatts and alter the contract from around-the-clock power delivery during the times of higher demand. 

4.
FERC Clarifies Comment Deadlines in Western Markets Manipulation Proceedings

On Monday, the Federal Energy Regulatory Commission issued two orders extending the deadline for certain comments in proceedings involving alleged market manipulation in California and the Pacific Northwest during the Western energy crisis of 2000 and 2001.


The Commission’s action clarified two previous orders -- issued on November 20, 2002, and December 19, 2002 -- that allowed parties in both the California and Pacific Northwest refund proceedings to conduct additional discovery for the purpose of obtaining evidence of market manipulation by various sellers.  Specifically, those orders established discovery periods that were to last for 100 days and 70 days, respectively, and culminate with a February 28, 2003 deadline for submitting evidence to the Commission.  This week’s orders stated that while those initial submissions still must be filed with the Commission by February 28, 2003, the deadline for reply comments will be extended until March 17, 2003.


The Commission stated that “the interests of due process” warranted the extension, which will afford parties an opportunity to respond to adverse parties’ initial submissions.  The Commission added, however, that the extension will not prevent it from bringing “closure and certainty to these proceedings (to sellers and customers alike) fairly and quickly.”


To view the Commission’s new orders, please go to the following websites: http://ferc.gov/home/EL00-95-075CA.pdf and http://ferc.gov/home/el01-10-007PNW.pdf.

5.
One-Day Conference on New Opportunities in Joint Use
On February 26, 2003, the Telecommunications and E-Commerce Practice Group of Troutman Sanders LLP will host a conference entitled, "New Opportunities in Joint Use:  A One-Day Executive Policy and Business Briefing on Revenue Generating Opportunities Created by Recent Court Decisions."  The conference will address issues stemming from two cases recently decided by the U.S. Court of Appeals for the Eleventh Circuit: Southern Company Services, Inc. v. Federal Communications Commission, 293 F.3d 1338 (2002), which held that transmission facilities are not subject to the Pole Attachments Act; and Alabama Power Company v. FCC, 311 F.3d 1357 (2002), which discussed circumstances in which market rates, rather than FCC formula rates, might be appropriate.  The conference will run from 10:00 a.m. to 3:00 p.m. at Troutman Sanders' office in Washington, D.C.  For more information concerning registration for this event, please contact Maggie Copp at (202) 274-2889.
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