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1.
Senate Energy Committee Delays Vote on Kelliher Nomination to FERC


The two vacant seats at the Federal Energy Regulatory Commission will remain open for at least another two weeks.  On Wednesday, Senate Energy and Natural Resources Committee (“Energy Committee”) Chairman Pete Domenici (R-NM) postponed a planned vote on Joseph Kelliher’s nomination to the Commission until the Energy Committee’s next business meeting, which is expected to be held on March 12.


Kelliher testified before the Energy Committee earlier this month (see February 14th edition of the WER), and encountered little substantive opposition to his nomination.  However, the ranking Democrat on the Energy Committee, Senator Jeff Bingaman (D-NM), stated at the time that he would attempt to block action on Kelliher’s nomination until the Bush Administration nominates a Democrat to fill the other current vacancy at the Commission.  At present, William Massey is the sole Democrat serving on the Commission, and Bingaman has argued that the two existing vacancies should be filled together so as to avoid an interim period in which Republicans would outnumber Democrats on the Commission by a three-to-one margin.


According to a Bingaman spokesperson, Domenici postponed this week’s scheduled vote on Kelliher’s nomination in the interest of harmony on the Energy Committee.  Domenici made clear, however, that he will not leave Kelliher’s nomination in limbo indefinitely.  Indeed, Domenici suggested that the delay in consideration may be brief, stating, “I support filling all of the seats at FERC.  It is for that reason that I will seek a vote on Joseph Kelliher at the next business meeting.”


Reports indicate that former New Mexico regulator Suedeen Kelly remains the leading candidate to fill the other vacancy at the Commission.  Last year, both Bingaman and Senate Minority Leader Tom Daschle (D-SD) endorsed Kelly for one of the Commission’s vacant slots, but the White House did not submit Kelly’s nomination for consideration. A Domenici spokesperson stated this week that Domenici also supports Kelly’s nomination.


Meanwhile, the clock continues to tick toward the expiration of Commissioner Massey’s current term on June 30.  Originally appointed to the Commission in 1993 by President Clinton and now nearing the end of his second five-year term, Massey is by far the longest-serving member of the current Commission.  This week, Massey reportedly stated that he would be “honored to serve” another term on the Commission, but added that he has received no word from the Bush Administration concerning a possible renomination.  Last week, Senators Dianne Feinstein (D-CA) and Maria Cantwell (D-WA) asked Daschle to support renominating Massey to another term on the Commission.

2.
FERC Sets Restrictions for Utility Debt Issuances

In a move to prevent the financing of non-utility activities with money borrowed by utilities, the Commission last week established a series of conditions that it will apply to all future public utility issuances of secured and unsecured debt authorized under Section 204 of the Federal Power Act.


The Commission’s action came in an order conditionally authorizing Westar Energy, Inc.’s (“Westar”) request to issue up to $650 million in long-term, unsecured debt, subject to both the new generic conditions and several conditions specific to Westar.  In the former category, the Commission stated that Westar must abide by the following four restrictions, which will also apply to all future Commission-approved public utility debt issuances:  

· Public utilities seeking authorization to issue debt that is secured by utility assets must use the proceeds of the debt for utility purposes only;  

· If any utility assets that secure debt issuances are divested or “spun off,” the debt must follow the asset and be spun off;

· If any proceeds from unsecured debt are used for non-utility purposes, the debt must follow the non-utility assets.  Thus, if the non-utility assets are divested or spun off, then a proportionate share of debt also must be spun off; and

· If utility assets financed by unsecured debt are divested or spun off to another entity, then a proportionate share of the debt also must be spun off.


The Commission also identified several Westar-specific conditions.  In particular, the Commission stated that the proceeds of the debt must be used solely for the purpose of retiring outstanding indebtedness, including interest.  The Commission also required Westar to file a Report of Securities Issued within 30 days after the sale or placement of the debt, as well as quarterly informational status reports detailing its financial condition and debt-reduction efforts.


In its order, the Commission stated that its new restrictions “should prevent public utilities from borrowing substantial amounts of monies and using the proceeds to finance non-utility businesses.”  FERC Commissioner Massey described the policy as prompted in part by comments at a recent technical conference in which financial industry representatives raised red flags about the use of utility assets in financing non-utility ventures.  FERC Chairman Pat Wood reportedly stated that he hopes the Commission’s action “will bring some credibility back” to debt issuances made by utility companies. 


The Commission’s order is available online at http://www.ferc.gov/home/westar-02-21-03.pdf. 
3.
FERC Issues Final Rule on Access to Critical Energy Infrastructure Information

Seeking to strike a balance between the public’s right to know and growing security concerns in the post-September 11th world, the Commission late last week issued a final rule detailing the type of data it will classify as “critical energy infrastructure information” and establishing new procedures for gaining access to that sensitive information.


As set forth in the final rule, the Commission’s definition of “critical energy infrastructure” includes “existing and proposed systems and assets, whether physical or virtual, the incapacity or destruction of which would negatively affect security, economic security, public health or safety or any combination of those matters.”  The Commission further clarified this definition by stating that it would encompass any type of information that could be useful in planning an attack on the nation’s infrastructure.  Critical energy infrastructure information would include data that provides strategic value beyond the general location of the facility.  Such information may include diagrams or technical details of facilities.


To gain access to critical energy infrastructure information under the final rule, interested parties will be required to file a request with the Commission and demonstrate their need for the information.  In addition, interested parties seeking access to this sensitive information must sign nondisclosure agreements and have their identities verified by the Commission before critical energy infrastructure information is released.


In order to implement the final rule and oversee the new restrictions, the Commission is establishing a new position for a critical energy infrastructure information coordinator.  This official will review all requests for information and make a decision about each request.  FERC Chairman Wood stated that, while the coordinator’s decisions will undoubtedly be subjective in nature, that individual will be expected to “use that subjectivity wisely.”


Discussing the final rule at the Commission’s open meeting last week, FERC Commissioner Nora Brownell remarked that the rule strikes a good balance between freedom of information concerns and protecting the nation’s infrastructure from the threat of terrorism.  Brownell further stated that the critical energy infrastructure information access procedures are “simple and straightforward” and easy to follow for the average person who can show a legitimate need for the information.


The Commission’s final rule on critical energy infrastructure information is available online at http://www.ferc.gov/home/RM02-4-02-21-03.pdf. 

4.
D.C. Circuit Sides with FERC on Cost Allocation for Certain Transmission 


Upgrades

The Commission scored a legal victory last week, as the U.S. Court of Appeals for the District of Columbia Circuit (“D.C. Circuit”) ruled that the Commission may require a broad group of transmission customers to pay for certain upgrades to the grid, instead of placing such costs solely on the generator seeking the interconnection that led to those upgrades. 


The case arose when Entergy Services, Inc. (“Entergy”) challenged two Commission orders concerning the allocation of costs for a class of network upgrades to the transmission grid intended to protect generators and equipment in the vicinity of a new interconnecting generator against fault currents.  Entergy argued that the orders conflicted with Commission precedent requiring direct assignment to a new generator of costs for short-circuit and stability network upgrades necessitated by its interconnection to the transmission grid.  Entergy further argued that the orders inappropriately shifted generation interconnection costs from the interconnecting party to other transmission customers and captive ratepayers who do not benefit from the interconnection.


In an opinion written by Judge Judith W. Rogers, however, the D.C. Circuit rejected these arguments.  First, the court accepted the Commission’s explanation that the orders in question clarified “inadvertent statements” in its previous orders, and thus found no merit in charges that the Commission impermissibly departed from its precedent.  Second, while describing Entergy’s argument about the beneficiaries of generation interconnection as “somewhat more problematic for the Commission,” the court nonetheless sided with the Commission in light of “the regulatory expertise to which courts owe deference.”  On this point, the court stated that the Commission had “reasonably explained that its crediting pricing policy avoids both gold plating and less favorable price signals such that the enlarged transmission system, which it views as a public good, can function reliably and continue to expand.”  In turn, the court concluded, “[T]here is adequate support for the Commission’s determination that short-circuit and stability network upgrades are an enhancement that benefits all users.”

The D.C. Circuit’s opinion in Entergy Services, Inc. v. Federal Energy Regulatory Commission is available at http://pacer.cadc.uscourts.gov/docs/common/opinions/200302/01-1487a.pdf. 
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