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1.
House Subcommittee Approves Comprehensive Energy Legislation


Comprehensive energy legislation moved forward on Capitol Hill this week, as Representative Joe Barton (R-TX) pushed his bill on the subject through the Energy and Air Quality Subcommittee (“Subcommittee”) of the House Energy and Commerce Committee.


Specifically, on Wednesday, the Subcommittee approved Barton’s energy bill by a 21-9 vote.  Four Democrats, including Subcommittee Ranking Member Rick Boucher (D-VA), joined seventeen Republicans in supporting the measure.  Energy and Commerce Committee Chairman Billy Tauzin (R-LA) has stated that he may bring Barton’s legislation before the full Energy and Commerce Committee for a mark-up as early as the week of March 31, 2003.


Barton’s legislation, however, may see further changes before it reaches that mark-up, as Tauzin and Barton seek to address concerns raised by several members of the Subcommittee.  Most notably, the Federal Energy Regulatory Commission’s rulemaking on standard market design (“SMD”) remains a point of contention.  On Wednesday, Representative Charles Norwood (R-GA) -- who has previously expressed concern that the SMD proposal would increase costs and compromise reliability in the Southeast (see March 7th edition of the WER) -- agreed to withdraw an amendment on SMD after Tauzin and Barton pledged to work with him on new language addressing the matter.  Representative Lois Capps (D-CA) also offered an amendment on SMD, proposing that states be allowed to opt out of the Commission’s proposal if they determine that it would harm consumers.  Although the Subcommittee voted down the Capps amendment on a 12-16 vote, regional concerns about SMD became apparent as five Republicans from Southern or Northwestern states backed Capps’ proposal.  In addition to concerns about SMD, Tauzin and Barton 
stated that they plan to discuss other issues raised by members of the Energy and Commerce Committee.  For example, Representative Edward Markey (D-MA) has proposed expanding the Commission’s authority to combat fraudulent or manipulative practices by market participants, and Representative Heather Wilson (R-NM) is developing a proposal to address allegations that municipal utilities engaged in price gouging during the California energy crisis.


Barton issued the original draft of his energy bill late last month (see March 7th edition of the WER).  On Monday, Barton released a revised version of that bill, which included few substantial changes to the legislation’s electricity provisions.  The revised version of Barton’s bill served as the vehicle for amendments at the Subcommittee’s mark-up on Wednesday.
2.
Senate Energy Bill Draft Would Significantly Change Electricity Regulation

On March 20, 2003, the Senate Energy and Natural Resources Committee staff released a discussion draft of an electricity title to the forthcoming version of the Senate energy bill.  Markup of the energy bill in committee is expected to begin around April 1.  It is unclear at this point whether this discussion draft will serve as the markup vehicle. 

The draft includes a provision that would completely change the manner in which electric utilities are regulated in the United States.  The language allows for the establishment of Regional Energy Services Commissions (“RESC”).  An RESC must include at least five percent of the nation's total electric load and the states that form the RESC must be contiguous (although more than one state is not required).  If an RESC is established, that entity would have jurisdiction over the public utilities in that region, including the authority to set rates for transmission and wholesale sales, the authority to form and approve regional transmission organizations (“RTOs”), and the authority to promote reliability standards and rules.  In essence, this provision would allow for the establishment of mini-FERCs around the country, and would completely alter the manner in which utilities are regulated.  This provision could also undermine approved RTOs (like the Midwest ISO) to the extent an RESC is approved that covers a region smaller than the size of the RTO.  (Sec. 1211)

Other key provisions in the draft include the following:

· A transmission siting provision that gives FERC broad powers to invoke eminent domain. (Sections 1221-1222)

· The North American Electric Reliability Council reliability language, with the RESC concept, described above, within the language.  (Sec. 1221)

· A provision giving FERC jurisdiction with respect to open access to the municipal utilities and cooperatives, but not the PMAs.  (Sec. 31)

· A provision that requires FERC to establish transmission investment incentives.  (Sec. 32)  The language further requires that transmission expansion be participant funded if there are not sufficient system-wide benefits.  (Sec. 33)

· Provisions that would require the establishment of transparency rules, prohibit round-trip trading, and expand FERC enforcement authority.  (Sections 41-44)

· Provisions that repeal the Public Utility Holding Company Act, replacing it with additional books and records authority for FERC and the states.  (Sections 51-65)

· Slightly confusing provisions with respect to the "must buy" and "must sell" provisions of Public Utility Regulatory Policies Act.  On the one hand, the requirement that utilities enter into new contracts with qualifying facilities is repealed prospectively.  (Sec. 70)  On the other hand, such a requirement is terminated only if competitive wholesale markets are in place.  (Sec. 71).  We suspect that these are alternative provisions.

· A number of standards that a state must consider (but not necessarily adopt), including net metering, real-time pricing, and time-of-use metering.  (Sections 72-74)

· Provisions requiring the Federal Trade Commission to develop information disclosure provisions, consumer privacy provisions, and provisions relating to slamming and cramming.  (Sections 80-84)

A copy of the draft is attached.
3.
Kelliher Nomination to FERC Encounters Further Obstacles


The Bush Administration’s plan to have Joseph Kelliher fill one of the vacant seats at the Commission hit another roadblock this week, as Senator Ron Wyden (D-OR) announced on Monday that he is placing a “hold” on the Kelliher nomination. 


A hold is a procedure by which any member of the Senate may seek to prevent floor consideration of a particular matter.  By tradition, once a Senator places a hold on a bill or a nomination, that member must be notified prior to that matter coming before the full Senate.  Although, in theory, floor consideration of the matter could then begin unless the member placing the hold initiated a filibuster, Senate leaders rarely force their colleagues to defend a hold in that fashion.  In addition, because the Senate does not require members to disclose their use of holds, it can be difficult for the public to determine what members are using the procedure to block matters from reaching the Senate floor.  Wyden, however, stated that as a matter of policy, he publicly announces when he places holds on nominees or legislation.


Wyden’s move could delay the full Senate’s consideration of Kelliher’s candidacy, increasing the likelihood that the Commission will continue to function with only three commissioners for the foreseeable future.  Explaining his decision to place a hold on the Kelliher nomination, Wyden stated that he was not convinced that Kelliher “fully understands the impact of manipulation of West Coast energy markets on Northwest ratepayers or the problems the Commission’s standard market design proposal could create for the Northwest electric power grid.”  Wyden further stated that his concerns carry particular importance at present because “there are a number of critical issues to Northwest energy consumers that will be coming before the Commission in the next several weeks.”  Those issues include ongoing investigations of alleged manipulation of Western energy markets in 2000 and 2001.  Several proceedings involving such allegations appear on the agenda for the Commission’s next open meeting, which is scheduled for Wednesday, March 26, 2003.


Wyden’s decision to place a hold on Kelliher’s nomination came only days after an apparent breakthrough concerning nominations to the Commission.  Last week, the Senate Energy and Natural Resources Committee (“Energy Committee”) approved Kelliher’s nomination by an 18-2 vote, after President Bush assuaged the concerns of Energy Committee Ranking Member Jeff Bingaman (D-NM) by announcing that New Mexico attorney and former state regulator Suedeen Kelly will also be nominated to the Commission.  Bingaman had previously stated that he would attempt to block the Energy Committee from voting on Kelliher’s candidacy until the President nominated a Democrat to fill the second current vacancy at the Commission.  Wyden and Maria Cantwell (D-WA) cast the two votes at the Energy Committee opposing the Kelliher nomination (see March 14, 2003 edition of the WER).

4.
Commission Approves Settlement with Transco


On Monday, the Commission approved a settlement, which includes a civil penalty of $20 million, with Transcontinental Gas Pipe Line Corporation (“Transco”), a subsidiary of Williams.  The settlement resolves allegations that Transco gave preferential treatment to its marketing affiliate, Williams Energy Marketing & Trading Company (“WEM&T”), in shipping gas over its pipeline network for the past four years.

The settlement agreement is between the Commission’s Office of Market Oversight and Investigations (“OMOI”) and Transco, WEM&T, and Williams.  OMOI investigated Transco’s conduct dating back to 1999 and determined that the pipeline company had violated the Natural Gas Act and the Commission’s regulations.  Violations identified in the OMOI investigation include: 

· violating the Natural Gas Act and regulations thereunder that bar interstate pipelines from giving undue preference to affiliates in transportation matters;

· failing to provide the same transportation information contemporaneously to other shippers that it provided to its marketing affiliate;

· permitting WEM&T to run a program to “optimize” its transportation nominations on Transco, by using access to Transco’s computer databases that Transco did not make available to other shippers;

· giving WEM&T employees access to non-affiliated customer and transportation information via Transco’s computer databases, and disclosing to its marketing affiliate information about a non-affiliated shipper;

· improperly sharing Supervisory Control and Data Acquisition information with all employees of Williams via its Intranet;

· failing to maintain proper records of some discounts and failing to properly post or report such information; and 

· failing to maintain proper files in other areas, such as transportation contracts and transactions. 


Transco, WEM&T, and Williams neither admitted nor denied the alleged violations in the settlement.  Nonetheless, the $20 million penalty will be paid in five installments over four years to the U.S. Treasury.  In addition to the penalty, Transco agreed to end its firm sales merchant function within two years, which will remove one of the means by which it gave preferential treatment to WEM&T.  The settlement also limits the purchase by WEM&T of additional transportation capacity on Transco and other affiliated pipelines.  Additionally, Transco, certain other affiliated pipelines, and WEM&T will be subject to a Commission compliance plan for four years, which is designed to ensure that marketing affiliates do not have preferential access to computer information and that they comply with the Commission’s standards of conduct.

In pursuing an intensive investigation and arranging the settlement, the Commission underscored its determination to enforce standards of conduct and to protect shippers and competition by preventing pipelines from favoring affiliates.  “This settlement marks the beginning of a new era for the Commission and for the market it oversees.  The Commission has the will and the means through our new office to deal quickly and effectively with behavior that undermines the integrity of energy markets,” said William Hederman, OMOI Director.  

“This settlement should make it abundantly clear that improper dealing will not be allowed to jeopardize the economic growth that comes from open and fair markets,” said FERC Chairman Pat Wood, adding, “The Commission will not tolerate this kind of anticompetitive behavior.”  Wood also emphasized that FERC’s authority to impose penalties is “relatively rare” and that expanding this authority would enhance the Commission’s ability to deter anti-competitive behavior.  


The Commission’s order and the settlement can be seen in full on the Commission’s website at http://www.ferc.gov/home/transcon-03-17-03..pdf.
5.
El Paso Corp. Reaches Settlement with State of California


California officials announced on Thursday that the State has reached a settlement with El Paso Corp. (“El Paso”) concerning the company’s alleged role in the California energy crisis.


Under the settlement, which must still be formalized and approved by the Commission, El Paso would pay the State of California $1.7 billion to settle complaints associated with the company’s alleged involvement in natural gas price manipulation and supply withholding from California’s energy markets.  The settlement would require El Paso to pay $100 million in cash and $125 million in stock upfront, with additional payments made over the next 20 years.  El Paso also would be required to implement an antitrust training program, cooperate with state officials investigating market manipulation, run its pipelines at full capacity for five years, and eliminate the ability of its subsidiaries to establish directly shipping deals with each other.  In addition, the settlement calls for El Paso to make refunds totaling approximately $100 million to the States of Washington, Oregon, and Nevada.


Discussing the settlement, California Attorney General Bill Lockyer (D) reportedly stated, “El Paso played a key role in the multibillion-dollar rip-off of California consumer by energy companies.  This settlement holds the company accountable for its misconduct.”  El Paso, for its part, is not expected to acknowledge any wrongdoing as part of the settlement.
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