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1.
TVA Announces Memorandum of Understanding with PJM, Midwest ISO


Signaling increased interest in working with the country’s first two regional transmission organizations (“RTO”), the Tennessee Valley Authority (“TVA”) announced on Wednesday that it will pursue a Multi-Regional Coordination Agreement (“Coordination Agreement”) through discussions with PJM Interconnection, L.L.C. (“PJM”) and the Midwest Independent Transmission System Operator, Inc. (“Midwest ISO”).


In a Memorandum of Understating released this week, TVA, PJM, and the Midwest ISO stated that such a Coordination Agreement would “facilitate a broad and seamless market for wholesale electricity competition and transmission services in and across the regions in which they operate.”  Toward that end, the three parties stated that they will consider the following matters, among others, in developing the Coordination Agreement:

· Develop a draft process for combining the TVA Control Area model, data, and transaction information with the PJM and Midwest ISO system models to develop a common set of standard models to be used for operational, planning, and other purposes;

· Evaluate market rules necessary to enable TVA, a U.S. government corporation that is not subject to the jurisdiction of the Federal Energy Regulatory Commission (“FERC” or the “Commission”), to continue to participate in the PJM and Midwest ISO markets, consistent with all applicable statutes and regulations; and

· Develop mechanisms to enhance market participants’ access to regional markets.


Representatives of the three parties expressed optimism about the future negotiations.  Midwest ISO President and Chief Executive Officer James P. Torgerson stated, “Working with TVA will allow for better coordination of electricity flows not only east/west, but north/south, which is pivotal given TVA’s central position in the Eastern Interconnection.”  Striking a similar note, TVA Chairman Glenn McCullough stated, “This initiative, in combination with our continuing efforts with public power partners and SeTrans participants, like Southern Company and Entergy, provides a mechanism to develop a broad and seamless approach to wholesale energy markets across a broad region.”


In related news, PJM announced on Wednesday that it has set June 1, 2003, as the target date for beginning the process of integrating the Commonwealth Edison (“ComEd”) transmission system into the PJM grid.  The announcement comes two weeks after the Commission approved the transfer of control over ComEd’s transmission facilities to PJM, while also setting for hearing many rate issues related to ComEd’s and other companies’ plans to join PJM (see April 4th edition of the WER).  PJM states that the first step in the process of integrating ComEd’s transmission system will be for PJM to administer the Open Access Same-Time Information System and the transmission service request process for ComEd.  PJM currently projects that the integration process with regard to ComEd will be completed this fall.

2.
FERC Delays El Paso Re-allocation


FERC announced this week that it will delay a May 1st deadline that would have required a redistribution of capacity rights along an important stretch of El Paso Corp. (“El Paso”) pipeline.  The Commission’s decision responded to a request by Southwest shippers on April 1st to defer or stay the May contract conversion date.


The Commission’s decision was good news for Southwest shippers who had complained to the Commission that the current redistribution timetable was “unworkable” in light of a recent settlement reached between El Paso and the State of California.  Specifically, the shippers identified as problematic a provision in the settlement that would have required El Paso to deliver 3,290 million cubic feet of natural gas per day to the California market.  


The shippers argued that El Paso would only be able to meet the terms of its settlement by restricting the rights of Southwest shippers.  Further, the Southwest shippers asserted that the settlement complicates the FERC re-allocation plan by committing El Paso to certain obligations without any sense of how much overall capacity is available for re-allocation.  In the past, the shippers have argued that any market manipulation findings were not the result of their contracts.  Rather, the shippers contend that El Paso withheld capacity on its pipelines.  


The proposed re-allocation by the Commission of pipeline capacity has been contentious from the outset.  As proposed, the re-allocation would have forced shippers to relinquish pipeline capacity rights to California shippers.  In delaying the deadline for the re-allocation, FERC stated, “A short postponement of the effective date of the conversion of the contracts will enable the commission to determine the impact of the settlement on the allocation issues in this case and consider the interrelated cases contemporaneously.” 


The Commission came to its decision after concluding that it was unclear as to how the settlement would complicate the re-allocation plan.  The Commission stated that it wanted to examine the final version of the settlement before making a decision.  The tentative date for re-allocation is now set for September 1, 2003.


In March, California officials announced that El Paso would pay the State of California $1.7 billion to settle complaints associated with its alleged involvement in natural gas price manipulation and supply withholding from the California market (see March 21, 2003 edition of WER).  The settlement, which has yet to be finalized, requires El Paso to pay $100 million in cash and $125 million in stock upfront, with additional payments made over the next 20 years.  El Paso will also be required to implement an antitrust training program, cooperate with state officials investigating market manipulation, run its pipelines at full capacity for five years, and eliminate the ability of its subsidiaries to directly establish shipping deals with each other.  Oregon, Washington, and Nevada will also each receive $100 million from the settlement.

3.
SEC Selects McDonough to Lead Accounting Oversight Board

On Tuesday, the Securities and Exchange Commission (“SEC”) unanimously selected William J. McDonough to lead the new panel designed to reform the accounting industry.  McDonough, the president of the Federal Reserve Bank in New York for the past ten years, has vast experience in dealing with difficult economic issues and has even been mentioned as a possible successor to Federal Reserve Chairman Alan Greenspan.


The Public Company Accounting Oversight Board (“Board”) was created by Congress in an attempt to fix the accounting problems that led to scandals involving Enron Corp. and WorldCom Inc.  Last fall, the Board’s initial choice as chairman, William H. Webster, was forced to resign amid questions about his role as a former audit committee member at an internet firm.  Webster’s controversial appointment also contributed to the eventual resignation of former SEC Chairman Harvey Pitt.  


Some investor advocates believe it is too soon to tell whether McDonough would support key reforms that they believe are needed to fix the accounting industry, including whether foreign audit firms should be subject to inspections and disciplinary action by U.S. officials and whether the board, not the accounting industry, should rewrite professional standards for auditors.  Barbara Roper, a director with the Consumer Federation of America, remarked that, although McDonough has an impressive resume, his commitment to reform remains to be seen.  “He’s pragmatic rather than an ideologue, with a real talent for getting things done,” Roper said.  “The question is, will he push hard enough to reform the system?  He was not one of the vocal reform advocates in the last year and a half.”


McDonough has spoken out on some reform issues, including excessive executive compensation and the need to account for stock options as an expense.  Also, some officials are convinced that McDonough would embrace other reforms, such as assuming control over audit standards.


Although McDonough is not an accountant, SEC Commissioner Cynthia A. Glassman said that “[McDonough] has been exposed to and involved with major accounting issues throughout his career.  We think we have chosen a man with great integrity who’s well respected both here and internationally and has a good, balanced view of when you need to be tough and when you need to negotiate.”  


At a Washington D.C. news conference on Tuesday, McDonough stated that he wants to “restore the confidence of the American people and others around the world that the accounting statements issued by public companies…present a complete, true and timely report that can be relied upon.”  He also stated “that it is important [that accounting firms] be aware we are capable of being tough.  I am not a believer in being tough in order to demonstrate my manhood to prove anything to anybody.”


SEC Chairman William H. Donaldson stated that he had talked McDonough into the job last week during a phone conversation.  “America’s markets, business community and entire economy are at a critical crossroads,” Donaldson said. “We have weathered the storm of scandal and continue to seek justice and pursue wrongdoing.”


Although selected for the position, McDonough still faces a complete background check before the appointment takes effect.  He is expected to join the Board in late May and receive compensation of $560,000 per year, with his term expiring in October 2007.

4.
FERC Adopts Final Rules for Asset Retirement Obligations

Last week, FERC adopted a final rule to revise its accounting regulations to establish more transparent, complete, and consistent accounting and reporting of liabilities associated with the retirement of tangible long-lived assets.  


The Commission first proposed the asset retirement rule in October 2002 out of concern that its current regulations did not provide specific instructions on how to recognize asset retirement obligations (see November 1, 2002 edition of the WER).  Asset retirement obligations are liabilities resulting from a legal obligation to retire or decommission a plant asset.  The Commission adopted the final rule after considering various comments from jurisdictional entities, which were generally supportive of the Commission’s effort to provide accounting guidance. 


The final rule provides for the recognition of asset retirement obligations by public utilities, licensees, natural gas companies, and oil pipeline companies.  Entities are now required to record the present value of the legal obligation or liability at the time it is incurred.  Upon initial recognition of a liability, an entity must capitalize this amount as part of the costs of the related asset and depreciate it over the useful life of the asset.  The entity must adjust the amount of the liability to reflect the passage of time and other changes affecting the estimate of the liability.  Entities are also required to recognize liabilities for asset retirement obligations and related costs as if the new regulations had been in effect in prior periods.  Such requirements will require a “cumulative effect adjustment” to the entities’ net income in certain circumstances. 


To implement these changes, the following revisions are being made to the Commission’s accounting regulations: 

· Add new balance sheet accounts to record the liability and the related asset;

· Add new income statement accounts to record the accretion of the liability and the depreciation of the related asset;

· Add and revise the definitions and general and plant instructions contained in the Uniform System of Accounts to reflect the new accounting requirements;

· Revise certain Annual Report Forms (FERC Form Nos. 1, 1-F, 2, 2-A, and 6) to include the new accounts and revised schedules; and

· Revise the Commission’s rate filing requirements to incorporate the above changes.  


FERC noted that the accounting for asset retirement obligations will not affect jurisdictional entities’ ability to seek recovery in rates of costs arising from asset retirement obligations.  However, if billings under formula rate tariffs are affected by the adoption of the new accounting requirements, the jurisdictional entity must obtain approval from the Commission prior to implementing the changes for tariff billing purposes. 


The Commission stated that an important objective of the final accounting rule is to provide sound and uniform accounting and financial reporting.  For accounting and reporting purposes, the rule must be implemented by jurisdictional entities on January 1, 2003, or the first day of an entity’s fiscal year if it begins after January 1, 2003.  The final rule is available on the Commission’s website at http://www.ferc.gov/news/pressreleases/RM02-7-04-09-03.pdf.

5.
FERC Sets Oral Arguments on Forward Power Contracts


On Monday, FERC said that it will hold oral arguments on April 23, 2003, regarding forward power contracts entered into during the California energy crisis of 2000-2001.  


In March, a group of Western utilities that entered into electricity supply contracts at the height of the California energy crisis asked FERC to hold a rare hearing with oral arguments as to whether the contracts could be breached if found to be unreasonable.  The direct appeal to FERC came after an administrative law judge (“ALJ”) threw out the utilities’ case last December.  In that decision, the ALJ said that supply contracts can be renegotiated only if such renegotiation is in the broad public interest.


Although the Commission granted the request for oral argument, speculation persists as to the individual views of the FERC Commissioners.  FERC Chairman Pat Wood and Commissioner Nora Brownell have previously indicated that they are against abrogation of some of the subject contracts, while Commissioner William Massey has expressed his belief that FERC should review the forward contracts because the abnormally high spot prices could have unfairly distorted forward contract prices.
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