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1.
Senate Drafts Electricity Legislation

On Thursday, Senate Energy and Natural Resources Committee (“Energy Committee”) Chairman Pete Domenici (R-NM) released the Chairman’s mark on electricity legislation and stated that it is aimed at “establishing reliability rules, strengthening consumer protections, preventing market manipulation and creating incentives to build new transmission.”  


The bill attempts to limit the Federal Energy Regulatory Commission’s (“FERC” or “Commission”) jurisdiction by requiring FERC to defer to certain regional decisions and by delaying FERC’s implementation of its standard market design (“SMD”) rulemaking.  Specifically, the draft bill contains the following provisions:

· FERC is prevented from issuing a final order regarding SMD until 120 days after the date of the bill’s enactment.

· The bill provides for the establishment of Electric Reliability Organizations (“EROs”).  EROs shall be certified by FERC and are designed to establish and enforce reliability standards for bulk-power systems so that systems will have minimal amounts of instability and failures.  These proposed reliability standards are subject to FERC approval.

· The bill sets out the following minimum criteria that Regional Transmission Organizations (“RTOs”) and other independent transmission providers must meet to obtain FERC approval: independence, non-discrimination, real-time markets, and market monitors.   While the bill echoes the RTO criteria described in FERC’s Order No. 2000, the bill requires that FERC provide maximum flexibility as to RTO organizational form and timelines for RTO implementation.

· FERC will be required to give substantial deference to state regulatory authorities and stakeholders in a RTO on issues concerning the treatment of native load, resource planning, and the timing and design of key market functions.

· In an attempt to override SMD and provide greater regional control of electricity markets, the bill grants state regulatory authorities and market participants the flexibility to design market mechanisms best suited to their regional needs.


Notably absent from the bill is a repeal of the Public Utility Holding Company Act of 1935 (“PUHCA”).  Two weeks ago, the House of Representatives passed legislation that would repeal PUHCA as advocated by several investor-owned utilities (“IOUs”).  However, sensing opposition from consumer groups and municipal and cooperative utilities, Domenici has so far left such repeal provisions out of the Senate bill.


Another provision that failed to make the current draft is the establishment of regional energy supply commissions (“RESCs”).  In earlier drafts of the Senate bill, RESCs were proposed for the oversight of wholesale electricity transactions.  However, the idea of creating RESCs was criticized during recent hearings and eliminated from the bill after several witnesses noted that the RESC plan would fail to limit FERC jurisdiction over key regulatory functions by state regulatory bodies.  Nonetheless, this latest draft has drawn the same criticisms.  The Alliance of State Leaders Protecting Electricity Consumers, a coalition of state regulators and municipal utilities, said that the new draft “can be read…to require states to surrender control of utility transmission systems to [RTOs] and FERC and expand FERC jurisdiction to include such activities as the oversight of utility resource planning.”  


The new version of the bill also contains a narrower version of the protections afforded to load-serving entities (“LSEs”) and their native load.  According to the previous draft, LSEs would be entitled to use firm transmission rights to meet their “current and reasonably forecasted” service obligations.  In an attempt to narrow this “native load” provision, the new draft states that LSEs are entitled to use firm transmission rights to meet their existing service obligations.  This newest version, therefore, prevents LSEs from reserving transmission capacity for forecasted service obligations and limits this native load protection to existing obligations.


The Chairman’s mark will serve as the basis of the Energy Committee’s consideration of electricity legislation next week.  The Energy Committee is expected to mark-up the electricity title on Wednesday, April 30th at 10:00 am.
2.
Commission Denies Request for Recusal, Hears Oral Arguments on Western 


Contracts

On Wednesday, FERC denied a request that Chairman Pat Wood, III and Commissioner Nora Brownell recuse themselves from a proceeding concerning long-term Western power contracts.  An order denying the request cleared the way for the Commission to hear oral arguments that same day in the case, which involves the fairness of long-term contracts signed by Nevada, Washington, and California utilities (see April 18th edition of the WER).

Nevada Power Company, Sierra Pacific Power Company, the Southern California Water Company, and Public Utility District No. 1 of Snohomish County, Washington (“Snohomish County”) filed complaints with FERC in late 2001 and early 2002 against nine power suppliers, claiming that their contract prices were pushed higher due to high spot market prices in California.  In December 2002, FERC Administrative Law Judge (“ALJ”) Carmen Cintron issued a decision, which found that the electricity buyers failed to establish that dysfunctions of the California spot markets adversely affected the Western long-term bilateral markets” (see January 3rd edition of the WER).  Cintron’s decision must be approved by the Commission, which agreed earlier this month to hear oral arguments on the issues in the case.  


On April 21, Snohomish County filed a motion for recusal of Chairman Wood and Commissioner Brownell, claiming that the Commissioners engaged in prohibited off-the-record, or ex parte, communications following the Commission’s open meeting on March 26, 2003.  At the open meeting on March 26, the Commission issued a final staff report on price manipulation in Western markets (see March 28th edition of the WER).  In addition, the Commissioners spoke at length about their individual views on various proceedings related to the California energy crisis and the investigation of potential market manipulation, including proceedings seeking the abrogation of long-term contracts.  Ultimately, the Commission took no action on any of the cases involving such contracts. 


Following the March 26th open meeting, all three FERC Commissioners participated in a press conference.  Later that day, Chairman Wood and Commissioner Brownell briefed a group of Wall Street analysts about the open meeting in a telephone conference.  Based on comments made by Wood and Brownell at the press conference and in the briefing, Snohomish County claimed in its motion for recusal that: (1) consumers of the State of Washington have been denied the right to a fair decision-making process, (2) the decision-making process has been influenced by ex parte communications, and (3) the minds of the decision-makers have been made up before all evidence has been objectively weighed and considered.  


The Commission denied Snohomish County’s motion, finding that no prohibited communications had occurred and that the Commissioners had not prejudged the issues.  In its order, the Commission stated that a transcript of the press conference and a summary of the telephone conference demonstrate that the Commissioners did not offer any information or viewpoints that they had not discussed at the open meeting.  According to FERC, the Commissioners did nothing more than repeat what they had already said or give general background information at the briefings.  In fact, the Commissioners stressed that they were still examining the evidence.  To allay any further concerns regarding the subject briefings, the Commission placed a transcript of the press conference and a summary of the telephone conference in the case record.  


After issuing the order denying recusal, the Commission heard oral arguments from western power buyers and sellers regarding the long-term contracts.  The buyers argued that the terms of the contracts are not fair and should be abrogated.  They supported their arguments with findings in the March 26th staff report, which states that spot-market prices had a discernible 


effect on forward contracts of less than two years.  Suppliers countered that the buyers have failed to show any significant harm caused by the contracts.  


During the oral arguments, Commissioner Brownell directed most of her questions on buyers, while Commissioner William Massey focused on the suppliers.  Chairman Wood asked limited questions, which primarily directed the parties’ attorneys to respond to the arguments of their counterparts.  The Commission must now decide whether to accept, reject, or modify Judge Cintron’s initial ruling.  The dynamics of the case may have changed in light of the March 26th staff report which was released after the ALJ’s ruling.  Commissioner Massey indicated that FERC could remand the finding to Judge Cintron to let her issue a new finding that weighs the March 26 staff report.

3.
Report Calls for NSR Reforms, AEP Shareholders Vote on Climate Change

A report released this week by the National Academy of Public Administration (“NAPA”) concluded that the New Source Review (“NSR”) program, while beneficial, is not functioning as Congress originally intended and must be “fundamentally reformed.”  NAPA, a congressionally authorized nonprofit, nonpartisan organization headquartered in Washington D.C., is charged with providing guidance on government management issues.  


The report, which was two years in the making, posited that the NSR program includes an “unpredictable and lengthy” permitting process which inhibits efficient modification of outdated plants.  The NAPA report proposed that:

· Congress retain NSR for new sources and require all major sources with high emission levels to upgrade their equipment within ten (10) years while lowering emissions to Best Available Control Technology (“BACT”) or Lowest Achievable Emissions Rate (“LAER”) levels;

· The Environmental Protection Agency (“EPA”) and the Department of Justice should continue to pursue NSR investigations and enforcement initiatives to correct past NSR violations;

· NSR reforms must be keyed to a three-tiered performance-based system;

· EPA and state information systems must be improved;

· Clear compliance requirements must be established; and

· Congressional NSR reforms must anticipate future environmental challenges and guarantee regulatory certainty.


While the report admitted that the NSR program is flawed, it did not endorse the Bush Administration’s recent rulemakings to reform the program.  The NAPA report noted that “simply allowing more modifications to be excluded from NSR will not solve the problems with [NSR], nor will it improve environmental protection.”  Environmental groups supported NAPA’s position.  “This report is a major rebuke to the Bush [A]dministration’s campaign to turn the Clean Air Act into a loophole bonanza for industry,” reportedly noted John Walke of the Natural Resources Defense Council.  


On December 31, 2002, the Bush Administration published in the Federal Register both final and proposed rulemakings to reform the NSR program (see December 6, 2002 edition of the WER).  The final NSR rule increases incentives to develop and implement new technologies designed to limit air pollution and focuses on plant-wide emission limits, pollution control and prevention projects, clean unit provisions, and emissions calculation test methodology for refineries and manufacturers.  On March 3, 2003, the final NSR rule provisions went into effect in a dozen states and the District of Columbia.  The rest of the country has three years to revise state air pollution programs to account for the NSR reforms.  


The proposed rule concerns modifications to power plants, factories, and refineries.  The proposed rule seeks to develop a regulatory definition for routine maintenance, repair, and replacement measures in the context of the NSR program.  In February, EPA extended the comment period for the proposed rule to May 2, 2003.    


In other environmental news, American Electric Power (“AEP”) shareholders this week voted on a resolution that would have required the company to report to its shareholders “the economic risks associated with the company’s past, present, and future emissions of carbon dioxide, sulfur dioxide, nitrogen oxide and mercury emissions, and the public stance of the company regarding efforts to reduce these emissions.”  The resolution failed when it received 27 percent of shareholder support at the company’s annual meeting.  The subject emissions are at the heart of Congressional and national debates to amend the Clean Air Act.


Environmental advocates within the company were pleasantly surprised by the relatively strong support for the measure.  “We were hoping for a good showing, but the final tally of shareholder support ended up exceeding our most ambitious projections,” reportedly commented Leslie Lowe, the Program Director for Energy and the Environment for the Interfaith Center on Corporate Responsibility.  The 27 percent support among the company’s voting shareholders was reportedly the highest support ever given to an environmental resolution presented to utility shareholders.  AEP downplayed the vote, noting that just 15 percent of all outstanding shares were voted in favor of the resolution.

4.
Sierra Pacific Sues Gas Suppliers

Sierra Pacific Resources Corporation and its subsidiary, Nevada Power Company, filed suit in U.S. District Court in Las Vegas on Monday against several natural gas suppliers, accusing them of conspiring to drive up natural gas prices across the Southwest.  Named in the suit are El Paso Corporation (“El Paso”), Sempra Energy (“Sempra”), and Dynegy Inc. (“Dynegy”), along with many of their subsidiaries.  Enron Corporation (“Enron”) and certain of its subsidiaries are named as co-conspirators in the suit, but are not party to the suit because of Enron’s bankruptcy proceedings.


Specifically, the lawsuit alleges that El Paso, Sempra, Enron, and Dynegy “planned and executed schemes designed to reduce or control supplies, drive up or control prices, eliminate competition, cause price instability, increase volatility in wholesale prices, and defraud 
customers … .”  Sierra Pacific has asked for at least $600 million in compensatory, punitive, and other damages, claiming that the four suppliers earned “exorbitant and illegal profits” as a result of their anti-competitive practices.


Central to the lawsuit is an alleged 1996 meeting in a Phoenix hotel of officers of El Paso Natural Gas Company, and Sempra subsidiaries, Southern California Gas (“SoCal Gas”) and San Diego Gas and Electric (“SDG&E”).  Sierra Pacific charges that the meeting “resulted in or was part of the formation and/or performance of an illegal agreement … in which SoCal Gas, SDG&E, and El Paso reciprocally agreed not to compete with one another, not to interfere with one another’s economic interests and to kill off competitive pipeline-development projects that would threaten the dominance of the defendants in southern Nevada and southeastern California over transportation, distribution, and pricing of natural gas.”  The Phoenix meeting is allegedly one of a number of secret meetings and communications in which the conspiracy was planned and carried out.  


A key part of the alleged conspiracy involved the realignment of the assets of Tenneco, which had been posing a threat to SoCal Gas’ dominance in the region.  The suit claims that the defendants hatched their conspiracy after El Paso acquired Tenneco in late 1996.  Specifically, the suit alleges that SoCal Gas and SDG&E were able to perpetuate the artificial geographic isolation of the gas markets at the border of Arizona and Southern California due to Tenneco’s abandonment of its Altamont and Baja California expansion projects under El Paso’s direction.  


The lawsuit also alleges that as part of the conspiracy, the defendants agreed not to interfere with regulatory approvals for each other’s merger plans.  At the time of the meeting, El Paso’s acquisition of Tenneco was under discussion, and three weeks after the meeting the parent companies of SoCal Gas and SDG&E agreed to merge to form Sempra Energy.  


With regard to the alleged manipulation of natural gas price indices, the suit claims that El Paso Merchant Energy, Dynegy Marketing, Enron, and possibly others systematically misrepresented the price and volume of their trades to trade publications whose indices are used in establishing prevailing industry prices.  Such misrepresentation allegedly occurred from 2000 through the beginning of 2002 and created “the appearance of supply volatility and escalating prices.” 


El Paso, Dynegy, and Enron have not yet commented on the lawsuit.  A spokesperson for Sempra said the lawsuit appears to be similar to previous allegations made against the company.  “We’d say this claim overlooks critical facts, relies on false speculation, and, in our opinion, has no merit.  Sempra, SoCal Gas, and SDG&E have nothing to gain from an alleged conspiracy to drive up natural gas prices,” said Sempra spokesperson Peter Hidalgo. 








Kevin C. Fitzgerald








William P. Marsan





PAGE  

6

