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1.
Senate Energy Bill Spurs Amendment Frenzy

Action on the Senate energy bill (S. 14) reached a feverish pitch this week, as Senators scrambled to attach amendments to the bill.  Senate Energy and Natural Resources Committee (“Energy Committee”) Chairman Pete Domenici (R-NM), who introduced the bill on May 6, 2003, wants to limit the number of amendments and time for debate, but Democrats and Republicans have been unable to agree on a unanimous consent agreement to enforce such limitations. 


The bill’s final passage has become complicated in the past several weeks as its momentum dissipated with the barrage of amendments, and the Senate Budget Committee indicated that some of the mandatory policies called for in the legislation exceed the Energy Committee’s fiscal year allocation.  The following amendments were considered by the Senate during the past two weeks:

· Senator Dianne Feinstein (D-CA) proposed an amendment that would have regulated internet energy exchanges in the same manner that other commodity exchanges are regulated.  The amendment was defeated by a vote of 55-44.

· On Tuesday, the Senate approved an amendment that would require the Bush Administration’s hydrogen fuel cell program to put 100,000 hydrogen cars on the road by 2010 and 2.5 million by 2020.  Senator Byron Dorgan (D-ND) proposed this amendment, which passed 67-32.  The amendment also requires that a national hydrogen fuel infrastructure be established to meet fuel demands.  

· Senator Jeff Bingaman (D-NM), ranking member of the Energy Committee, proposed an amendment requiring the Department of Energy to provide Congress with a report on the hydrogen program’s impacts on natural gas demand every three years. The amendment passed in the Senate on Monday.  

· On June 5, the Senate approved an amendment that would require refineries to nearly triple the use of ethanol by 2012.  The amendment, proposed by Senate Majority Leader Bill Frist (R-TN) and Senate Minority Leader Thomas Daschle (D-SD), was approved by a vote of 67-29.  The amendment would also phase out the use of methyl butyl tertiary ether as an oxygenate and end the current Clean Air Act requirement that reformulated gasoline include a 2 percent oxygenate content.  The plan will require an increase in the use of corn-based ethanol in gasoline.  The Senate also rejected multiple proposals that attempted to block the ethanol amendment. 

· The nuclear power industry won a narrow (50-48) victory on Tuesday, defeating an amendment offered by Senators Ron Wyden (D-OR) and John Sununu (R-NH) that would have rejected legislation authorizing $30 billion in federal loan guarantees to the nuclear power industry. 

· An almost unanimous (99-1) Senate approved an amendment that would require the Department of Energy to develop and implement measures to reduce U.S. petroleum demand by 1 million barrels per day.  The amendment, sponsored by Senators Mary Landrieu (D-LA), Bingaman, Arlen Specter (R-PA), and Domenici, is meant to curb U.S. dependence on foreign oil. 

· On Thursday, an amendment that would have stripped a provision from the bill requiring a comprehensive inventory of all offshore oil and gas resources failed by a 54-44 vote.  In defense of the provision, Senator Domenici stated that the inventory is meant to “find out what we’ve got,” but Senators from coastal states, including Senator Bob Graham (D-FL), argued that the inventory is “nothing more than a prelude to a direct attack on the moratoria” on oil and natural gas development in waters along both the East and West coasts, as well as in the Eastern Gulf of Mexico and some waters off of Alaska.  The Bush Administration is neutral on the provision. 


Amendments still likely to come  before the Senate include:

· Senators John McCain (R-AZ) and Joseph Lieberman (D-CT) plan to introduce an amendment which would place a mandatory cap on carbon dioxide emissions from utilities.  Their amendment would use a cap-and-trade system where companies could sell the credits they receive for carbon dioxide reductions to companies that have failed to reduce their emissions.  A bipartisan group, led by Senator Bingaman, plans to introduce a voluntary carbon dioxide emissions reporting system, which may become mandatory if enough companies fail to become involved.  The Bush Administration opposes limits on carbon dioxide emissions from power plants and other factories, and instead favors a voluntary, market-oriented approach. 

· Industry groups and environmentalists continue to haggle over environmental protection mandates in hydropower relicensing proceedings under the Federal Power Act.  Senators Bingaman and Daniel Inouye (D-HI) plan to propose an amendment that would allow all intervenors in a relicensing, including Indian tribes and environmental groups, to offer alternative license conditions and the ability to appeal agency decisions. 


As for the bill’s future, Senator Domenici reportedly chided his colleagues on Tuesday by stating, “As soon as you finish Medicare, we are ready to come back to the floor and take up energy and get it finished.  It, too, is important.”  Majority Leader Frist said that a prescription drug package moving through committee is expected to become the Senate’s priority next week, and the energy bill will not be considered again until July, at the earliest.  

2.
Greenspan Testifies on Natural Gas Prices


Federal Reserve Board Chairman Alan Greenspan testified before Congress on Tuesday as to the state of the natural gas industry and its impact on the growth of the U.S. economy.  The hearing of the House Energy and Commerce Committee was convened in response to rising natural gas prices and supply shortages throughout the nation.  Greenspan stated that high prices and supply shortages would persist through the end of the year.  


During testimony, Greenspan stated that little can be done to stem the tide of high prices and supply shortages for the upcoming summer and winter months.  Beyond that, however, Greenspan repeatedly emphasized the importance of increased importation of liquefied natural gas (“LNG”) as a potential short-term solution to the nation’s current natural gas crunch.  LNG importation has been the subject of environmental and national security concerns in recent years. On-shore LNG facilities are considered possible terrorist targets, and the shipment of LNG is associated with spill risks.  The Federal Reserve Chairman reportedly stated, “The reason why I placed so much emphasis on LNG is I think the time frame for any of these pipeline projects is in the far distant future ….  Up front, we have far greater capability to get significant [supply] from LNG than we have from a number of those sources.”  


Congressman Joe Barton (R-TX) pressed Greenspan on the need for increased domestic natural gas production.  Greenspan, however, stressed the importance of America’s position in the global market and rejected the notion that the nation must be energy self-sufficient.  Further, Greenspan rejected the idea of subsidies, such as for the construction of an Alaskan natural gas pipeline, to spur development, instead stating that the market and private capital will produce the necessary results.  


Greenspan’s testimony produced a statement of support from Federal Energy Regulatory Commission (“FERC”) Chairman Pat Wood. Wood noted that “Chairman Greenspan is to be commended for highlighting concerns about the cost and supply of natural gas in this country.  He is to be applauded for pointing out the potential to increase supplies quickly through imports of [LNG].”  Wood’s statement also noted the Commission’s increased efforts to expedite the pipeline approval process and to provide financial incentives for the development of LNG terminals.  Currently, the United States has five existing LNG terminals, with applications for four new projects pending before the Commission. 


Greenspan’s testimony this week echoed his May 21st comments before the Joint Economic Committee, where he noted that the projected natural gas supply shortage posed a serious threat to the health of the nation’s economy.  Greenspan has also stated that current natural gas policy is contradictory for encouraging its use but not its production.


In related news, Secretary of Energy Spencer Abraham this week called for conservation, energy efficiency, and fuel-switching to avert an impending natural gas crisis.  Abraham reportedly noted in a meeting with Senate Democrats that “over the next 12 to 18 months there are only limited opportunities to increase supply,” so the country must focus on demand-side solutions, such as conservation and efficiency, in the short-term to avoid a possible natural gas crisis.  


Some industry experts remain skeptical about Abraham’s proposed short-term solutions.  Jim Owen, a spokesman for the Edison Electric Institute (“EEI”), stated, “Certainly we as an association are always in favor of conservation, good stewardship, and fuel-switching, too, in some cases, but in the short-term that would probably constitute a relatively modest part of solving this problem.”  EEI has stated that only 25 percent of gas-fired power plants in operation since 1993 are prepared to fuel-switch.

3.
FERC Judge Recommends Rejection of Enron Settlement

This week, FERC Administrative Law Judge Peter Young recommended that the Commission reject a more than $50 million settlement agreement reached by subsidiaries of Enron Corporation (“Enron”), Southern California Edison (“SCE”), and Commission trial staff.  The settlement arose from a Commission investigation regarding the qualifying facility (“QF”) status of three Enron-affiliated, small wind farm facilities, as well as an SCE petition for a declaratory order revoking the QF status of five other Enron-affiliated wind farm facilities.  


Issues regarding the Enron-affiliated facilities were first brought to the attention of the Commission in October 2002 when the Department of Justice (“DOJ”) and Securities and Exchange Commission (“SEC”) alleged in federal civil and criminal court proceedings that Enron improperly retained QF benefits for its wind farms in 1997 by fraudulently transferring its ownership in the QFs to partnerships indirectly controlled by Enron.  The Commission had recertified the wind farm facilities as QFs in 1997 based on statements that ownership interests would be transferred to partnerships unaffiliated with Enron.  In December 2002, SCE filed its petition with the Commission because contracts between SCE and the Enron affiliates are affected by the QF status of the wind farm facilities.


Based on the allegations raised by the DOJ, SEC, and SCE, the Commission set for investigation and hearing the issue of whether the facilities actually satisfied the Public Utility Regulatory Policies Act’s (“PURPA”) statutory and regulatory requirements for QF status when they were recertified in 1997.  


On January 31, 2003, a Partial Offer of Settlement was filed that would resolve all contract-related issues between SCE and the Enron subsidiaries, as well as issues related to California civil litigation and certain regulatory proceedings before the SEC.  The Partial Offer of Settlement, however, did not address any of the PURPA compliance issues expressly set for investigation and hearing by the Commission.  The parties filed a Consent Agreement on April 15, which was offered as a resolution of the PURPA compliance issues set for hearing, and which is intended to be considered as an integrated document with the Partial Offer of Settlement.  

In a certification of the offer of settlement issued on Tuesday, Judge Young stated that “while review of the Partial Offer of Settlement indicates that it appears to be fair, reasonable and in the public interest … a similar review of the Consent Agreement compels a contrary conclusion.”  As a result, the judge said he was taking the “extraordinary step” of recommending that the Commission reject the Consent Agreement as inadequately dispositive of the PURPA compliance issues.  


Judge Young stated that the Consent Agreement does not provide any meaningful answers to the PURPA compliance questions specified by the Commission, stating, “It is completely devoid of any acknowledgement concerning self-recertification inaccuracies or misrepresentations with respect to facility ownership, let alone any attribution(s) of responsibility for such inaccuracies/misrepresentations.”  


Judge Young also rejected as “immaterial” claims that the $51 to $58 million ratepayer benefit produced by the settlement is greater than any remedy likely to be imposed by the Commission regarding PURPA compliance issues.  According to the judge, the cases “transcend economic and ratepayer benefits” because they concern “crucial Commission, electric industry and public interests in ensuring the fundamental integrity of the PURPA QF certification scheme.”  Moreover, Judge Young found that FERC’s orders setting the PURPA issues for hearing clearly indicate that the Commission intended to exercise jurisdiction to fulfill its responsibilities in this regard.  


Insofar as the Partial Offer of Settlement and Consent Agreement are considered a single comprehensive settlement, Judge Young recognized that his recommendation to reject the Consent Agreement would extend to the Partial Offer of Settlement as well.  The judge noted, however, that if the Partial Offer Settlement may be severed and considered on a stand-alone basis, he would recommend that it be approved by the Commission as a resolution of all contract-related issues, provided that the PURPA compliance issues are remanded for resolution at hearing.  

4.
SEC Implements Compliance Dates for Internal Control Reporting

As reported in the April 30th edition of the WER, the SEC has adopted new rules implementing internal control reporting requirements under the Sarbanes-Oxley Act of 2002.  In our report, we stated that the new rules will become effective 60 days after their publication in the Federal Register, which will be August 14, 2003.  Although the rules become effective later this summer, most companies are not required to comply with the new internal control reporting requirements until next year.


The SEC explains in its final rule that in response to numerous comments, it decided to delay the compliance date of the requirement to provide a management report assessing the effectiveness of internal control over financial reporting and an auditor’s attestation to that assessment.  The compliance dates do not apply to registered investment companies, which are not required to provide the report and related attestation.  


Pursuant to the SEC’s compliance dates, a company that is an “accelerated filer,” as defined in SEC rules, must begin to provide the management report on internal control for its first fiscal year ending on or after June 15, 2004.  Smaller companies and foreign private issuers must begin to comply with the disclosure requirements in annul reports for their first fiscal year ending on or after April 15, 2005.


The SEC has also adopted rules requiring companies to perform quarterly evaluations of changes that have materially affected or are reasonably likely to materially affect the company’s internal control over financial reporting.  A company is required to comply with these quarterly evaluations for their first periodic report due after the first annual report that includes management’s report on internal control over financial reporting.  The final rule regarding management’s report on internal control over financial reporting is available on the SEC website at http://www.sec.gov/rules/final/33-8238.htm.
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