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1.
FERC Staff Issues Report on Gas Price Reporting

Late last week, Commission staff issued a report on the gas price reporting process and the resulting price indices.  The report, which was released ahead of the Commission’s upcoming June 24 Technical Conference & Workshop on Energy Price Discovery & Indices, provides an opportunity for market participants to comment on possible price reporting reforms.


Since last summer, six companies have admitted to providing false data to price-reporting publications.  On April 24, 2003, the Commission sponsored a technical conference to explore ways to reform the price reporting system to prevent such market manipulation and to ensure the reporting of accurate and verifiable price data.


In its report, Commission staff cites a recent paper issued by the Committee of Chief Risk Officers (“CCRO”) and the “desirable attributes” of certain aspects of CCRO’s price reporting reforms.  The Commission now seeks further input from market participants as to the specific criteria for developing price indices.  Accordingly, staff requests comments on the following criteria:

· Confidentiality agreements - to assure that commercially sensitive transaction data will be held in confidence, except to the extent necessary to verify the index and allow for regulatory oversight.

· Information should be complete, i.e., the information reported should include price, volume, delivery point, duration, date and time, whether the transaction is for purchase or sale, and the names of counterparties to the transaction.

· Transparency of indices - index calculation methodologies, including relevant formulas and algorithms, treatment of aberrant data, and use of other subjective criteria used in constructing the indices, should be available to index customers.

· Verifiability - indices should be verified by a thorough and independent audit process.  In addition, data should be verified by utilizing quality control measures such as buy-sell matching.  Staff also suggests that index developers (i) provide security for the collected data (including a back-up system), (ii) attain the ability to quickly and accurately process large quantities of data, and (iii) acquire sufficient market knowledge and statistical expertise to recognize errors in reported data.

· Staff suggests that price reports should be provided to index customers on a timely basis.


In connection with the above criteria, Commission staff also posed the following questions to market participants for their comments:

· Should the Commission have access to data or a more expanded ability to investigate allegations of manipulation?

· Should the Commission mandate reporting?  Should the Commission require entities holding blanket market-based rate authority to report specified trade information to one or more index developers whose indices meet specified standards, subject to confidentiality protections?  Could the Commission mandate reporting under current law, or would the Commission need special legislation allowing such a mandate?

· Should reports to index developers include counterparties?  Will counterparty information achieve more verifiable and accurate indices?  If the reporting of counterparty information was required, what protections should the Commission prescribe for market participants?

· What kind of audit process should be used?  Should independent auditors conduct external audits of data reporting and index development processes and report the results of such audits to the Commission?  Are internal audits by market participants sufficient?

· Should the Commission regulate the index developers so that (i) the Commission could apply standards for the index development process, and (ii) companies submitting data to these index developers can be assured of the indices’ accuracy?

· Should the Commission delegate regulatory functions over the price reporting and index developing processes, i.e., standards of conduct, compliance, surveillance, auditing, enforcement, rulemaking, standardization of formats, dispute resolution, adjudication, and membership requirements, to a self-regulating organization (“SRO”) for the purpose of ensuring accurate price formation in the energy industry? Would the Commission need legislative authority to create and regulate such an SRO?  Staff points out the advantages (centralizing the process of reporting, processing and disseminating data and creating a high degree of confidence in the indices) and the disadvantages (the time to create an SRO, the potential need for legislative authority to empower an SRO, and the costs associated with such a switch in regulatory functions to an SRO) of such an SRO-controlled regulatory process.


In addition to seeking comments on price reporting criteria and the Staff’s questions relating to these reforms, the report also expanded the scope of the upcoming technical conference to include the role of price indices in the formation of prices for electricity as well as natural gas.  Specifically, the report asked for “comment on the extent to which the solutions previously discussed in the context of gas indices apply equally for reporting of electricity indices.”  Staff stated that “many of the same problems and concerns” of the gas industry can be raised about price indices covering the bilateral electricity trades outside markets governed by Commission-approved independent system operators and regional transmission organizations.


Comments on the staff report and the criteria and questions proposed therein are due by June 20 (four days before the June 24 technical conference).  

2.
Politicking Behind the Scenes Continues While Senate Energy Bill Languishes


After last week’s amendment frenzy, the U.S. Senate took a break on S.14, the Energy Policy Act of 2003, to consider Medicare legislation.  (See June 13th edition of WER.)  In the meantime, regulators and senators used the hiatus to position support for certain provisions in the bill.


Senator Pete Domenici (R-NM), chairman of the Senate Energy and Natural Resources Committee, said at a media breakfast on Wednesday that he would not compromise on climate change or on renewable portfolio standards (“RPS”) for electricity suppliers.  On climate change, Domenici expressed his desire to omit such a provision from the bill to match the House-passed energy bill that lacks a climate change provision.  He also stated his opposition to Senator Jeff Bingaman’s (D-NM) RPS amendment.  


Domenici rebuffed the suggestion that his inflexible position on certain amendments would endanger final passage of the bill. “If you are asking, does this bill have a chance of failing if in fact CAFE [corporate average fuel economy] and [climate change] are not appropriately addressed, I’ll give you my best shot - I hardly think so.”  


Also, Domenici claimed this week that Senator Thomas Carper (D-DE) is planning to attach his clean air reform bill, S.843, the Clean Air Planning Act, to the energy bill.  A Carper aide, however, has denied any plans to attach the Carper provision to the bill.  Carper’s bill seeks to establish a national uniform multi-pollutant regulatory program, including caps on carbon dioxide emissions.  Domenici said this week that if the amendment were attached to the energy bill, it could possibly garner significant support.


One provision in the bill, the Senate’s plan to delay FERC’s standard market design (“SMD”) until July 1, 2005, generated significant attention this week.  While states in the Southeast and the Northwest have consistently voiced their displeasure with SMD, regulators from New England, Mid-Atlantic, and Midwestern states entered the fray this week by strongly supporting FERC’s efforts to implement SMD.  


The pro-SMD states sent commissioners from their respective state utility commissions to Washington on Tuesday to voice support for SMD.   The commissioners, who spoke to reporters on Capitol Hill, said they represented seventy-two commissioners and twenty states that support SMD within the New England, Mid-Atlantic, and Midwestern regions.

Dave Svanda, former president of the National Association of Regulatory Commissioners and a member of the Michigan Public Service Commission, told reporters that if Congress requires FERC “to artificially stand still for a two-year period” and not implement SMD, the Midwest would take a fiscal hit.  Carol Murphy, Commissioner with the New Jersey Board of Public Utilities, stated that “a change of direction from FERC due to legislation would be a tremendous set-back.”  The commissioners also commented that SMD could provide their respective states much needed guidance, including guidance on such important issues as regional transmission organization (“RTO”) membership, market rules, and market power mitigation.


Meanwhile, Senators Richard Shelby (R-AL) and Trent Lott (R-MS) filed an amendment that would delay SMD until 2008, three years later than the bill’s current provision. This filing follows last week’s approval of a resolution by Southeastern state regulators condemning SMD and RTOs.  The resolution, which was passed by the Southeastern Association of Regulatory Utility Commissioners, a group of regulators from Alabama, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, Tennessee and Virginia, noted that SMD would force Southern electricity consumers to assume the costs of other regions in the name of national competition.  The Shelby-Lott amendment would make participation in RTOs voluntary.  Domenici has said that he would not support the Shelby-Lott amendment.  


Domenici has stated that the Senate would resume consideration of the energy bill in July.  On Wednesday, he further clarified this timeline when he told reporters that the bill would require one or two more weeks on the floor, and that he expects Senate passage of the bill before the August recess.  Domenici hopes that the House and Senate will conference in September to hammer out the differences between their respective versions of the bill.  Domenici stated that he envisions final passage of the bill in the fall and a conference report sent to President Bush before Thanksgiving.

3.
Connecticut Contract Dispute Creates Battle between FERC and Federal Courts
A dispute over a long-term power contract in Connecticut is pitting FERC against a federal court as they battle over which body’s ruling has precedence.  NRG Power Marketing, Inc. (“NRG-PMI”) has been attempting to dissolve its standard offer service contract with the Connecticut Light and Power Company (“CL&P”), saying the contract puts NRG-PMI at risk of losing vital working capital to fund its generating units.  

The contractual dispute between NRG-PMI and CL&P arises from a disagreement over which entity should pay for congestion costs imposed by the New England Power Pool.  After paying the congestion costs for two months, NRG-PMI took the position that it was not responsible under the contract for such charges and refused to make further payments.  In August 2002, CL&P filed a breach of contract claim against NRG-PMI and exercised its right under the contract to withhold the contested amounts from its payments to NRG-PMI until the dispute is resolved.  On May 14, 2003, NRG-PMI notified CL&P that it considered CL&P to have defaulted on its contract by virtue of CL&P continuing to withhold payments.  In light of the defaults, NRG-PMI told CL&P that it intended to terminate service on May 19 unless CL&P cured the default.  

Also on May 14, NRG-PMI’s corporate parent NRG Energy, Inc. (“NRG”) filed for bankruptcy protection with the U.S. Bankruptcy Court for the Southern District of New York.  The bankruptcy petition included a motion seeking authority to terminate NRG-PMI’s contract with CL&P.  Soon thereafter, the Connecticut attorney general and the Connecticut Department of Public Utility Control (“CDPUC”) filed a complaint with FERC seeking an order declaring that NRG-PMI may not unilaterally terminate the contract prior to the contract expiration date without prior FERC review.  

On May 16, FERC issued an order stating that NRG-PMI’s decision to terminate the contract on May 19 “leaves the Commission with insufficient time to evaluate its proposed action.”  Therefore, the Commission ordered NRG-PMI to continue providing service to CL&P pursuant to the rates, terms, and conditions of the contract until the Commission has an opportunity to evaluate NRG-PMI’s proposed termination and opposition to such action.  

In light of NRG’s bankruptcy proceedings, the Connecticut attorney general and CDPUC, on May 22, filed an amended complaint with the Commission that requested that FERC clarify its May 16 order.  Specifically, the attorney general and CDPUC asked FERC to expand the scope of the May 16 order to include not only NRG-PMI’s threatened termination of the contract, but also efforts to modify or terminate the contract by authorities other than FERC.  NRG-PMI filed a motion shortly thereafter requesting that the Commission issue an order vacating the May 16 order and dismissing the complaint. 


On June 2, bankruptcy court Judge Prudence Beatty ruled that to protect NRG creditors and proceed with efforts to rebuild the company, NRG-PMI should be allowed to terminate the CL&P contract.  However, Judge Beatty deferred to the FERC May 16 order, recognizing that she did not have the authority to overrule the order.  


Last week, NRG-PMI asked the U.S. District Court for the Southern District of New York to allow the cancellation of the CL&P contract.  On June 12, Judge Richard Casey issued a temporary order allowing NRG-PMI to cease honoring its contract to supply CL&P, pending a full hearing on the matter.  Since then, NRG-PMI has stopped supplying power to CL&P.  On Monday, FERC Solicitor Dennis Lane asked Judge Casey to vacate the temporary order, stating that “no jurisdictional, factual, or legal basis exist for this court to overturn the valid, effective FERC order.”  


At oral arguments before Judge Casey on Wednesday, the assistant attorney general of Connecticut argued that allowing NRG-PMI to stop providing electricity to CL&P would have an enormous effect on the rates customers pay for power.  In support, he stated that although there is ample supply available for CL&P to serve its customers, consumers will ultimately bear the higher cost of electricity on the spot market as compared with the cost under NRG-PMI’s wholesale contract.  Under the contract, NRG-PMI supplied 45 percent of the electricity used by CL&P’s 1.1 million customers.  Attorneys for NRG-PMI countered by arguing that their company is losing $500,000 a day by supplying power to CL&P under its contract, and that since NRG has filed for bankruptcy, the company has lost over $15 million on the contract, which is threatening its restructuring plans.


Judge Casey has not yet issued a final order in the proceeding.  FERC is expected to act on the case at its public meeting on June 25.  Although FERC has avoided confrontations with bankruptcy courts in the past, the scope of FERC’s authority as a result of recent changes in the bankruptcy code has not been fully litigated.  Some industry sources speculate that a resolution of the conflicting orders could have a bearing on FERC’s ultimate decisions on a number of contested contracts relating to the energy crisis in California in 2000 and 2001.  In addition, it may affect other merchant generators that are facing enormous financial difficulties, including bankruptcy, and their ability to abrogate inconvenient contracts.  

4.
Kempthorne Rumored for EPA Post


Idaho Governor Dirk Kempthorne (R) has emerged as the leading candidate to replace Christine Todd Whitman as Administrator of the Environmental Protection Agency (“EPA”).  Whitman announced her resignation earlier this month and is set to step aside on June 27.  Although the White House has not officially announced Kempthorne as a candidate for the position, sources close to the Administration reported that Kempthorne can have the job if he wants it.


Kempthorne’s potential nomination is noteworthy due to his extensive experience working with the EPA as a governor and formerly as chairman of the Senate Environmental and Public Works Drinking Water, Fisheries and Wildlife Subcommittee.  Kempthorne served one term in the Senate from 1993 to 1998.  In 1998, he decided not to seek a second term and instead ran for governor.  He was elected and won a second term as governor last November.  


During his tenure in the Senate, Kempthorne spearheaded a drive in 1998 to amend the Endangered Species Act (“ESA”), which included tax credits to private property landowners that helped to preserve endangered species.  Colleagues on both sides of the aisle praised Kempthorne’s legislative effort, but ultimately the bill never came to a final vote in the Senate.   Kempthorne also played important roles in passing amendments to the Safe Drinking Water Act and the Unfunded Mandates Reform Act, with the latter preventing Congress from imposing environmental costs on states.  As governor, Kempthorne was responsible for creating the Office of Species Conversation in an effort to build consensus among state officials.


Initial reactions to Kempthorne’s potential nomination by his former Senate colleagues have been positive.  For example, Senator Susan Collins (R-ME), who worked with Kempthorne on ESA revisions, reportedly commented, “Based on what I know of him personally, I think he’d be a good choice.”  In addition, Senator Max Baucus (D-MT), a member of the Environment and Public Works Committee, affirmed that he will support Kempthorne.  


Environmentalists, however, have been far less accommodating of Kempthorne’s rumored nomination.  Betsy Loyless of the League of Conservation Voters reportedly suggested that, “If Governor Whitman’s record [as] a moderate led to anti-environmental initiatives such as Clear Skies and repudiation of power plant mercury standards and the weakening of the jurisdiction of the Clean Water Act, a conservative like Dirk Kempthorne cold be disastrous to 

environmental protection.”  Loyless also noted Kempthorne’s consistent failure to positively address key environmental issues.


The White House is expected to officially announce a replacement for Whitman in the coming weeks.  In the meantime, an interim administrator will be appointed to head the agency.
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