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1.
Supreme Court Decides FERC Pre-Emption Issue in Favor of Entergy


On Monday, the United States Supreme Court issued a decision holding that the Supremacy Clause of the U.S. Constitution forbids state regulators from pre-empting tariffs approved by the Federal Energy Regulatory Commission (“FERC” or “Commission”) that dictate the cost-allocation process among affiliated energy companies.  In a unanimous opinion authored by Justice Clarence Thomas, the Court overturned a Louisiana Supreme Court decision that had upheld a 1998 Louisiana Public Service Commission (“LPSC”) determination that Entergy Corporation’s (“Entergy”) subsidiary, Entergy Louisiana, Inc. (“ELI”), could not recover, through retail rates, system costs previously deemed acceptable by FERC.  


Entergy divides costs among its subsidiaries based on a FERC-approved tariff called a system agreement.  In the mid-1980s, Entergy implemented an extended reserve shutdown (“ERS”) program, which ceased production at several generating units.  Under a 1997 amendment to the system agreement approved by FERC, Entergy can include in its subsidiary allocation the system costs of an “available” ERS facility -- that is, an ERS facility that Entergy demonstrably intends to bring back “on line” to meet future demand.  Accordingly, ELI included in its 1997 retail rate filing with the LPSC approximately $1.5 million in “available” ERS costs.  Following the LPSC’s denial of the rate request, ELI contended that the LPSC had intruded on FERC’s jurisdiction over wholesale electricity sales in interstate commerce.  By contrast, the LPSC argued that it was not challenging FERC’s authority, but rather Entergy’s decision to include ERS costs in the allocation assessment as it affected retail rates.  In April 2002, a divided Louisiana Supreme Court upheld the LPSC’s decision, concluding that the state agency did not intrude upon FERC’s jurisdiction when deeming ERS system costs as “imprudent.”  


ELI petitioned the Supreme Court to hear the case, arguing that the $1.5 million in system costs would be unlawfully “trapped” between conflicting state and federal regulations.  In a brief expressing the views of the United States, the U.S. Solicitor General stated that the case “presents a fundamental jurisdictional question that implicates [FERC’s] regulation of multi-State electric systems and its program for promoting competition in the electric power industry.”  The Solicitor General further stated that by allowing states to override FERC orders based on their assessments of local concerns, the Louisiana Supreme Court’s decision “endangers FERC’s ability to perform its assigned responsibility for assuring that federally regulated rates and services are just, reasonable, and not unduly discriminatory.”  The Supreme Court granted a writ of certiorari in the case in January.


After hearing oral arguments in early May, the Court this week agreed with ELI and overturned the Louisiana Supreme Court’s decision.  Based on two FERC pre-emption cases decided by the Court in the 1980s, known as the Nantahala and Mississippi Power & Light (“MP&L”) cases, the Court held that FERC-approved cost allocations between affiliated energy companies may not be subjected to re-evaluation in state ratemaking proceedings.  The Court also concluded that the LPSC’s order impermissibly “traps” costs that have been allocated in a FERC-approved tariff. 


The LPSC attempted to distinguish its evaluation of ELI’s costs from the Nantahala and MP&L cases by arguing that in allowing Entergy the discretion to determine whether an ERS is “available” under the system agreement, FERC has also allowed flexibility for state imprudence reviews of such determinations not available in the earlier cases’ mandated cost allocations.  The Supreme Court disagreed stating that the system agreement’s automatic adjustment clause, the mechanism by which Entergy has discretion to make ERS determinations, is valid under Section 205 of the Federal Power Act and does not require an exception to FERC’s pre-emptive power in this area.  


The Court also dismissed the Louisiana Supreme Court’s other basis for upholding the LPSC order, which was that FERC had not specifically approved the ERS cost-allocation decisions Entergy made following the 1997 tariff amendment.  Justice Thomas wrote, “It matters not whether FERC has spoken to the precise classification of ERS units,” so long as the tariff dictates how that determination should be made.  Finally, the Court noted that it did not need to address the jurisdictional question of whether FERC’s authority to determine filed rate violations is exclusive because the question in this case was one of preemption.  

2.
Entergy’s Power Purchase Agreements Set For Hearing


Last Friday, FERC set for hearing eight proposed, long-term power purchase agreements (“PPAs”) between and among Entergy affiliates.  Four of the PPAs resulted from a selection process that involved a Request for Proposals (“RFP”) while the other four PPAs resulted from a non-RFP process.  In setting the PPAs for hearing, the Commission stated that it needed more evidence to decide if they were awarded fairly and with enough transparency.


In submitting its original application and defending its selection process, Entergy stated that its RFP process was fair, impartial, and did not favor affiliates.  Entergy also pointed out that an independent consulting firm, Lexecon, Inc., monitored the RFP process at all times, and evaluations of the bids were not shared with bidders or affiliates.  As for the non-RFP process, Entergy defended itself by stating that it compared the PPAs with the RFP proposals to ensure that the PPAs were “economically attractive when compared to the [RFP] proposals.”


After Entergy filed its applications for the PPAs’ approval, several protestors challenged both the RFP process and Entergy’s agreements that were not subject to the RFP process.  Among others, the protestors made the following arguments:

· Entergy did not show that the winning affiliate bids were the best alternatives in the RFP process;

· The evaluation criteria used in the RFP process in awarding the PPAs was “vague;”

· The independent consulting firm provided no justification for the winning bids;

· Entergy was in a position to know the identity of the bidders before evaluating bids through its knowledge of the location of affiliate assets;

· The PPAs that resulted from the non-RFP process violated affiliate abuse rules, and Entergy failed to demonstrate adequately that such PPAs were the result of a fair, non-discriminatory, and non-preferential process;

· Entergy failed to show that it took steps to mitigate its generation market power.


Despite these protests, Entergy continued to claim that all of the PPAs at issue were awarded based on the lowest cost to retail customers and the overall lowest cost choice among the comparable alternatives.


In its decision, the Commission held that when affiliates seek Commission approval to enter into PPAs at market-based rates, “it is essential that ratepayers be protected and that transactions be above suspicion in order to ensure that the market is not distorted.”  Because it found that the protestors raised issues of material fact that could not be resolved from the existing record, the Commission ordered an evidentiary hearing to study the affiliate transactions.  


To “ensure that [the PPAs] do not adversely impact either customers or wholesale competition,” the Commission specified the following issues for consideration during the hearing:

· Whether in the design and implementation of the RFP process Entergy unduly preferred its affiliates;

· Whether the analysis of the RFP bids unduly favored Entergy affiliates, particularly with respect to non-price factors;

· Whether Entergy selected the affiliates based upon a reasonable combination of price and non-price factors;

· Whether Entergy’s reliance on bids made in the RFP process to support the prices for the non-RFP PPAs adequately demonstrates that Entergy did not unduly favor its affiliates when selecting the winning bids;

· Whether, and to what extent, the PPAs impact wholesale competition; and

· Whether the PPAs are just and reasonable and not unduly discriminatory.

3.
Clear Skies May Have Cloudy Future


The Clear Skies Act of 2003, (“Clear Skies Act” or “Clear Skies”), S. 485, an outgrowth of the Bush Administration’s Clear Skies Initiative, is taking heat from both industry and investment groups.  The bill, which would amend the Clean Air Act, was introduced by Senators James Inhofe (R-OK) and George Voinovich (R-OH) on February 27, 2003.  


On Thursday, the Subcommittee on Clean Air, Climate Change and Nuclear Safety (“Subcommittee”) of the Senate Environment and Public Works Committee gathered to hear testimony regarding emissions-control technologies and utility-sector investment issues.  The Clear Skies Act is a three-pollutant bill that seeks to establish a cap and trade program to reduce air emissions of nitrogen oxide (“NOx”), sulfur dioxide (“SO2”), and mercury emissions.  The bill does not address carbon dioxide (“CO2”) emissions, which was one of the many concerns industry and investment groups expressed at the hearing.   


Randall Kroszner, a member of the President’s Council of Economic Advisors, testified to the urgency with which the President wants to act on this legislation.  Subcommittee Chairman Voinovich and Senator Thomas Carper (D-DE) questioned the Administration’s stance on CO2 regulation.  Kroszner testified that adequate technology is not available to control CO2 emissions.  When the conversation turned to mercury emissions, Kroszner referenced two studies which gave conflicting estimates of the amount of mercury emissions capture possible using co-benefits (co-benefits are the level of mercury emission reduction that results from meeting SO2 and NOx emissions limitations).  This concerned the Committee, and Chairman Voinovich stated that it warranted further examination.  


Richard Bucher of W.L. Gore & Associates, Inc., makers of Gore-Tex, unveiled a mercury capture system that uses activated carbon to capture mercury, and which the company claims will be effective for capturing mercury from both eastern and western coal.  The effectiveness of that system is still being debated.  


The hearing’s third panel included members of the private investment community whose views varied on whether Clear Skies would make the utility industry a safer sector for investment.  Both Denise Nappier, Treasurer of the State of Connecticut, and Mark Brownstein, Director of Enterprise Strategy for Public Service Enterprise Group and The Clean Energy Group, stated that because they believe CO2 will eventually be regulated, the Administration should implement the regulations immediately.  


Other witnesses testified that adding CO2 emissions standards would create less certainty. Jim McGinnis, Managing Director of Investment Banking at Morgan Stanley, supported Clear Skies because it creates certainty regarding the three types of emissions it regulates.  Wes Taylor, President of Production at TXU Energy, went even further, stating that Clear Skies’ mercury limits will not be enforceable because the technology to regulate mercury emissions does not exist.


Adding to the confusion surrounding the bill, the attorneys general of Connecticut, Massachusetts and Maine filed suit on Wednesday against the Bush Administration for failing to list CO2 emissions as a pollutant under the Clean Air Act.  The complaint uses as its basis a 1976 federal appeals court decision which forced the EPA to add lead to its list of NAAQS criteria pollutants.  


In addition, EPA Administrator Christine Todd Whitman announced her resignation two weeks ago (see May 23rd edition of the WER).  Speculation persists that her resignation signals a shift in the prospects of passing multi-pollutant legislation in the 108th Congress.  Chairman Voinovich expressed his intention to mark-up Clear Skies at the Subcommittee level and have the Senate pass the bill this Congress.

4.
RICO Allegations Filed Against Western Power Suppliers

On May 21, the Port of Seattle filed a complaint in U.S. District Court for the Western District of Washington alleging that several power suppliers violated racketeering and antitrust laws by conspiring with Enron Corporation (“Enron”) and others to manipulate Western electricity markets.  Enron was not named as a defendant due to its bankruptcy protection from litigation.


Representing the first complaint to combine antitrust and Racketeer Influenced and Corrupt Organization Act (“RICO”) claims, the suit alleges that the specified suppliers “engaged in electricity trading strategies that involved the submission of false and fraudulent schedules, bids, and information to the [California Power Exchange, the California Independent System Operator], electronic trading platforms, and publishers of various energy indexes, upon which sellers and purchasers of electricity rely.”  In addition, the complaint states that the defendants conspired to “fix and raise the market price of electricity to [the Port of Seattle] and others in violation of Washington law.”


RICO provides law enforcement and private persons harmed by “a pattern of criminal activity” with broad powers to fight organized crime.  Originally applied to traditional mobsters, members of drug rings, or gangsters, RICO has increasingly resulted in unforeseen applications, e.g., corporations being sued for allegedly distributing false advertisements; lawyers, bankers, accountants, and other professionals being sued for allegedly assisting clients in organizing or assisting in the organization of schemes to defraud; and civil protest groups being sued for allegedly intimidating and extorting the customers of certain businesses.


The Port of Seattle specifically alleges that the defendants “knowingly transmit[ted] via wire communication in interstate commerce information concerning energy schedules and bids that:

· Misrepresented the nature and amount of electricity that the suppliers proposed to supply as well as the load they intended to serve;

· Created false congestion and falsely relieved congestion on California transmission lines;

· Misrepresented the source and destination of energy; and

· Falsely represented that the suppliers intended to supply energy and ancillary services that they did not have and did not intend to supply.”


Because of what it sees as the conspiratorial effort to distort electricity prices, the Port of Seattle claims that it was overcharged $18 million for its power, and that it incurred another $12.5 million for additional expenses and costs.  The Port of Seattle has requested treble damages, injunctive relief, and litigation costs.
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