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1.
FERC Issues Final Rule on Large Generator Interconnection Procedures,


Proposes Procedures for Small Generators


On Wednesday, the Federal Energy Regulatory Commission (“FERC” or “Commission”) issued a final rule, known as Order No. 2003, standardizing interconnection procedures and an interconnection agreement for large generators.  In addition, the Commission proposed interconnection standards for generators 20 MW and smaller.


Order No. 2003 applies to generators larger than 20 megawatts that want to interconnect to a transmission facility covered by a FERC-approved open access transmission tariff (“OATT”).  Under the new rule, all public utilities that own or operate FERC-jurisdictional transmission facilities must file revised OATTs containing standard interconnection procedures and a standard agreement adopted by the Commission in the order.  The new standard procedures and agreement apply to any new interconnection request, and will not be applied retroactively to interconnection agreements filed with the Commission prior to the effective date of the rule.  


The Commission expects the new interconnection rule to reduce interconnection time and cost, preserve reliability, increase energy supply, and lower wholesale prices.  The rule allows large generators to interconnect to a grid without requesting transmission service from the owner of the line.  FERC Chairman Pat Wood explained that “[i]nterconnection is a critical factor for open access transmission service, and its standardization will encourage needed investment in new infrastructure.”

The final rule also distinguishes between independent and non-independent transmission providers.  On one hand, the final rule clarifies that the cost of upgrades to a non-independent transmission provider’s transmission system, made in order to accommodate a new generator, will be initially funded by the generator.  The non-independent transmission provider will then refund the amount paid by the generator, with interest, during the five years after the generator achieves commercial operation.  On the other hand, the rule allows regional transmission organizations (“RTO”) and independent system operators (“ISO”) greater flexibility in proposing alternative interconnection policies.  For example, the rule allows pricing flexibility for RTOs and ISOs, including use of participant funding.


Order No. 2003 will become effective 30 days after it is published in the Federal Register.  The order is available on the FERC website at http://ferc.gov/About/offices/offices/osec/osec_orders/072303/E-1.pdf.


Also on Wednesday, the Commission issued a notice of proposed rulemaking (“NOPR”) in Docket No. RM02-12-000 for standard interconnection procedures that would apply to generators 20 MW or smaller.  The Commission decided to propose a separate rule for small generators in response to comments filed by stakeholders that such generators have unique needs that should be reflected in separate interconnection procedures.  


The proposed small generator interconnection procedures generally match the large generator interconnection procedures adopted in Order No. 2003.  However, the time lines proposed for small generators are shorter, allowing small generators to be interconnected more quickly.  Further, to ensure that the proposed interconnection procedures properly account for the unique needs of small generators, the Commission has asked for specific comments on the following issues: 

· Whether single projects with multiple points of interconnection (such as a wind farm or cogeneration project) should be treated as separate projects or as a single project for queuing and interconnection study purposes;

· How an interconnection request that specifies a level of capacity below the maximum capacity of the generating facility should be addressed (e.g., should an interconnection request for a device with a maximum capacity of 22 MW but seeking an interconnection for only 20 MW be evaluated under the small generator or large generator interconnection procedures?);   

· Which entity or entities should be permitted to precertify small generator equipment that meets specified operational and safety standards;

· Whether the binding arbitration clause under the large generator interconnection agreement should also apply to small generators;

· Whether the treatment of upgrades necessary to protect electric systems affected by interconnection that is contained in the large generator interconnection rule should be modified for small generator interconnections;

· Whether the interconnection pricing and participant funding policies adopted in the large generator interconnection rule are appropriate for small generating facilities; and

· Whether insurance coverage should coincide with the size of the facility, and whether there should be a megawatt cutoff that would exempt certain small generators from some or all of the minimum insurance requirements. 


The proposed rule for small generator interconnection procedures is available on the FERC website at http://ferc.gov/About/offices/offices/osec/osec_orders/072303/E-2.pdf.  Comments are due within 45 days of the NOPR’s publication in the Federal Register.

2.
FERC Eliminates Midwest ISO, PJM Through and Out Rates


On Wednesday, the Commission also returned to the fray surrounding RTO development in the Midwest, ordering the Midwest Independent Transmission System Operator, Inc. (“Midwest ISO”) and PJM Interconnection, L.L.C. (“PJM”) to eliminate their through and out transmission rates as applied to transactions sinking within the two entities’ combined footprint, while punting on the question of whether another mechanism should replace those rates.


The Commission’s action comes almost exactly one year after a July 31, 2002 order on the RTO choices made by the sponsors of the defunct Alliance RTO proposal.  At that time, the Commission found that the former Alliance Companies’ RTO choices -- particularly the decisions of American Electric Power Service Corporation (“AEP”), Commonwealth Edison Company (“ComEd”) and Illinois Power Company to join PJM -- would produce unjust and unreasonable transmission rates, absent compliance with nine conditions, including the resolution of through and out rates between PJM and the Midwest ISO.  The Commission established a hearing to address that issue, and on March 31, 2003, Presiding Administrative Law Judge Herbert Grossman issued an Initial Decision holding that he lacked the authority to eliminate the Midwest ISO and PJM through and out rates.


In its new order, the Commission rejected the Presiding Judge’s holding, finding that the Midwest ISO and PJM through and out rates “perpetuate seams that prevent the realization of more efficient and competitive electricity markets in the region, and thus violate a central tenet of the Commission’s RTO policy.”  Speaking at Wednesday’s open meeting, Chairman Wood implied that the Commission had that result in mind when it issued the July 31, 2002 order.  “I hope we won’t be as ambiguous in the future when we’ve really made a policy decision to eliminate rates and just want to pick up the pieces,” Wood stated, adding, “I think we need to get those economic barriers to commerce in this huge part of the country resolved, because it is a lingering, festering sore, and we need to get the surgery over with.”


Based on its finding that the Midwest ISO and PJM through and out rates are unjust and unreasonable as applied to transactions sinking within the two entities’ combined footprint, the Commission directed the Midwest ISO and PJM to make compliance filings within 30 days to eliminate those rates effective November 1, 2003.  In addition, the Commission established a new investigation and “paper hearing” pursuant to Section 206 of the Federal Power Act (“FPA”) to determine whether the through and out rates currently charged by most of the former Alliance Companies are also unjust and unreasonable.  At Wednesday’s meeting, Chairman Wood stated that the new investigation ultimately may involve only a few utilities, because both (1) ComEd and (2) the former Alliance Companies that are seeking to establish GridAmerica LLC as an independent transmission company within the Midwest ISO, plan to join RTOs this fall.  As part of joining an RTO, those companies would eliminate the individual through and out rates that are the subject of the new investigation.  With those plans in mind, some industry observers believe that the Commission’s move is intended largely to pressure AEP to increase the pace of its plans to join an RTO.  The Commission stated that it expects to issue a final decision in the new investigation by October 31, 2003.


Finally, the Commission punted on the second major issue that received attention at the hearing before Presiding Judge Grossman: whether a decision to eliminate the Midwest ISO and PJM through and out rates should be coupled with implementation of another rate mechanism to address revenue losses associated with the elimination of rate pancaking.  The Commission stated that if parties desire to increase their rates or to utilize a transitional rate mechanism to recover such “lost revenues,” then they should file requests with the Commission pursuant to Section 205 of the FPA.  The Commission also stated that it would rule on the specific attributes of any transitional cost recovery mechanism when parties make such Section 205 filings.  Nonetheless, the Commission offered some guidance on this issue, including a statement that a two-year transition period should be sufficient for such transitional cost recovery mechanisms.

3.
Senate Nears Compromise on Electricity Title of Energy Bill


As the Senate resumed consideration of comprehensive energy legislation, a spokesman for Energy and Natural Resources Committee (“Energy Committee”) Chairman Pete Domenici (R-NM) indicated on Thursday that Domenici has brokered a bipartisan compromise on the bill’s electricity title.


Viewed as one of the most complex and politically charged issues in the comprehensive energy bill, the electricity title represented a major obstacle to Domenici’s goal of passing the legislation out of the Senate prior to the scheduled August recess.  The apparent emergence of a compromise on electricity could improve the bill’s prospects for final passage.


Domenici’s spokesman stated that the new electricity title has won support from the Republican members of the Energy Committee, as well as from several Democratic senators.  In addition, the new electricity title is backed by major organizations representing the municipal power and cooperative utility sectors of the power industry.  On Thursday, the American Public Power Association and the Large Public Power Council both issued statements supporting the package, and a spokesman for the National Rural Electric Cooperative Association has also expressed support for the new title.  Representing investor-owned utilities, however, the Edison Electric Institute reportedly indicated that while the organization is pleased with some aspects of the electricity title, the bill still needs some “tweaking.”


The new electricity title makes the following changes:

· Clarifies that the electricity title does not give the Commission new authority to require utility participation in RTOs;

· Clarifies that the use of tradable or financial transmission rights is at the discretion of the holder of the firm transmission rights, and that the Commission has no new authority to force the conversion of firm rights to financial rights;

· Clarifies that the electricity title equally protects the transmission rights of any joint-action agency and generation-and-transmission utilities;

· Expressly exempts from Commission jurisdiction public power facilities used for distribution; 

· Requires the Commission’s rulemaking on transmission pricing to include language allowing participant funding within the context of RTO formation;

· Adds new transparency and market manipulation provisions that prohibit knowing and willful false reporting or manipulation of power transaction information.  These new provisions also would create authority for the Commodity Futures Trading Commission to impose administrative and civil penalties for violations of these transparency and market manipulation rules; and

· Grants the Commission authority to review mergers of holding companies and gas companies.  This provision does not grant the Commission authority to review mergers of generation-only utilities.  This provision also requires the Commission to consider consumer protection and consistency with competitive markets when evaluating whether mergers are in the public interest.  In addition, the Commission must develop procedures to expedite merger consideration.


Domenici’s spokesman stated that there are approximately 400 possible amendments to the energy bill, of which between 70 and 100 are considered likely to be brought to the floor.  Some industry observers believe that many of those amendments will be dealt with quickly, but that more time will be needed to address proposals on issues such as global warming, renewable energy portfolio standards, hydropower relicensing reform, Indian energy, and taxes.  Another factor that may shape consideration of amendments to the energy bill is Senator Majority Leader Bill Frist’s (R-TN) threat to delay the beginning of the scheduled August recess until the Senate completes work on energy legislation.

4.
Commission Approves BP Energy Settlement

Last week, FERC approved an agreement between BP Energy Company (“BP Energy”) and FERC staff settling claims that BP Energy manipulated prices in Western energy markets.  Under the settlement, BP Energy agrees to contribute $3 million to fund low-income home energy assistance programs in California and Arizona and will subject itself to oversight by the Commission’s Office of Market Oversight and Investigations (“OMOI”) for six months.  


The settlement arises from a finding in a report issued by FERC staff on March 26, 2003, that a BP Energy trader attempted to manipulate market prices at the Palo Verde trading hub in Arizona (see March 28th edition of the WER).  The March 26 staff report detailed a telephone conversation in which a BP Energy trader asked a Reliant trader to purchase electricity on the electronic trading platform and then sell it back to the BP Energy trader for the same price off of the electronic trading platform.  According to FERC, the trader hoped to raise the price of power at the Palo Verde trading hub, which BP Energy used to mark its books.  


Drawing on the March 26 staff report, FERC issued an order directing BP Energy to show cause why its market-based rate authority should not be revoked.  In response, BP Energy claimed that the activity reported by FERC staff was an isolated incident and did not affect the market.  Nonetheless, the company reached a settlement with FERC staff on the market manipulation allegations in recognition of the seriousness of the trader’s actions.


In addition to contributing $3 million to assist low-income home energy customers, BP Energy has agreed to subject its electricity sales in the Western United States to Commission review and potential refunds for a period of six months.  Specifically, BP Energy will provide a monthly report to OMOI of all completed electricity trades in the West.  In addition, BP Energy will implement a new policy of random review by BP Energy’s Compliance Office of the taped conversations of BP Energy’s power traders with market participants.  BP Energy’s trading tapes will be subject to further random review by OMOI.  BP Energy will also implement a retention policy of three years for its trading tapes.


Under the settlement, BP Energy has not admitted that its trader’s activities violated any federal law or that they adversely affected power prices in the West.  Conversely, the settlement agreement explicitly states that the Commission does not accept all of the propositions stated in BP Energy’s response to the show cause order.  While the agreement between BP Energy and FERC staff settles all claims related to the trading activities described in the March 26 staff report, it does not resolve claims that may arise from a new FERC investigation of anomalous bidding behavior and practices in Western markets during 2000 (see June 27th edition of the WER). 
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