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1.
FERC Launches More Investigations into Possible Western Market Manipulation


Stepping back into the fray surrounding the alleged manipulation of short-term prices in Western electricity and natural gas markets, the Federal Energy Regulatory Commission on Tuesday released both an interim staff report on the subject and four related orders that launch formal investigations into possible misconduct by investor-owned utilities and three Enron affiliates. 


The Commission took these actions six months to the day after it ordered a staff investigation to determine whether Enron or any other entity manipulated power markets in the West during 2000 or 2001 (see February 15th edition of the WER).  The companies cited for possible misconduct in the staff report and the Commission’s orders were Avista Corporation and Avista Energy, Inc. (collectively, “Avista”); El Paso Electric Company (“El Paso Electric”); and three Enron affiliates: Enron Power Marketing, Inc. (“EPMI”), Enron Capital and Trade Resources Corporation (“Enron Capital”), and Portland General Electric Corporation (“Portland”). 


In one order, the Commission initiated an investigation of El Paso Electric, EPMI, and Enron Capital.  The Commission stated that its staff found evidence that these companies may have: (1) engaged in actions that adversely affected prices; (2) violated open access transmission requirements; (3) failed to file jurisdictional rate schedules or ceded control of jurisdictional assets without the Commission’s prior approval; and (4) failed to notify the Commission in a timely manner of material changes to the circumstances under which they were granted market-based rate authority.  The Commission set these issues for hearing under Section 206 of the Federal Power Act (“FPA”), stating that it may impose remedies including refunds and/or revocation of market-based rate authority as a result of these further proceedings. 

The Commission’s second order launched an investigation of EPMI and Portland.  The Commission stated that these companies may have violated their codes of conduct, a type of document that governs, among other things, a power marketer’s relationship with its traditional public utility and includes limitations on its ability to sell energy at market-based rates to an affiliate with captive customers.  The Commission also stated that these companies may have violated its standards of conduct, which generally require employees involved in transmission functions to operate independently from employees working in wholesale merchant operations.  The Commission set a hearing on these issues, as well as the question of whether Portland has provided all relevant information in the Commission’s investigation.


In a third order, the Commission initiated an investigation of Avista, EPMI, and Portland, stating that these companies may have engaged in some of the now notorious trading strategies identified in Enron memoranda that FERC released earlier this year (See May 10th edition of the WER).  Placing further pressure on Avista, the Commission stated that the company’s claims that it was “used” unwittingly by Enron are not reconcilable with its behavior.  In addition, the Commission added that Avista’s response stands “in sharp contrast to many other entities that made a considerable effort to provide full and complete responses to the Staff data requests.”  Against this backdrop, the Commission ordered a hearing that will examine the extent to which Avista engaged in or facilitated the trading strategies identified in the Enron memoranda, the circumvention of prohibitions on affiliate sales, and the question of whether Avista has provided all relevant information in the Commission’s investigation.


The fourth and final order related to the staff report seeks comment as to whether the Commission should change the method for determining the cost of natural gas in calculating the mitigated market-clearing price in its ongoing California refund proceeding.  The Commission states that the California refund proceeding currently uses a rate formula that relies on published natural gas spot prices in California or at the California border.  The Commission adds that, after finding “preliminary indications” that manipulation of these prices may have occurred, its staff concluded that the prices were not appropriate for use in the refund proceeding.  Instead, staff recommended an alternative methodology based on the spot price for natural gas in certain production basins plus the regulated cost of transportation, while permitting an uplift for unaffiliated gas costs that exceed the input used for the mitigated market-clearing price.  The Commission set a 30-day deadline for comments on whether it should change the existing methodology, and if so, whether staff’s recommended substitute is appropriate.

In addition to making the findings noted above, the staff report presented a number of recommendations.  For example, staff suggested that the Commission require that all market-based rate tariffs include a specific prohibition against the deliberate submission of false information, or the omission of material information, whether to the Commission or an entity such as a regional transmission organization.  Staff stated that this type of prohibition would make any revenues generated from transactions associated with the covered activities subject to refund under the FPA.  Staff also urged Congress to expand the Commission’s civil penalty authority over jurisdictional companies as a means to deter misconduct.


The Commission emphasized that its overarching staff investigation into possible manipulation of Western energy markets is continuing.  The staff report is available on the Commission’s website at http://www.ferc.gov/Electric/bulkpower/PA02-2/Initial-Report-PA02-2-000.pdf. 
2.
State Commissioners Voice Support for Direction of SMD Plan


On Thursday, 70 state utility commissioners from 23 states and the District of Columbia expressed support for the “direction” in which the Commission is moving on Standard Market Design (“SMD”).  In particular, the group endorsed “FERC’s ongoing effort to remedy undue discrimination in the use of the nation’s interstate high voltage transmission system in order to create a truly competitive bulk power market.”    


The majority of the state commissions represented in the group hail from the Northeast or the Midwest.  Representatives of the Texas Public Utility Commission, among other states from outside of those regions, also supported the group’s statement.  


While the group stopped short of supporting the specific details of the Commission’s SMD plan, its statement nonetheless highlights a regional divide concerning the proposal.  Immediately following FERC’s release of the SMD plan, 18 regulators from 15 states, mostly in the Southeast and West, condemned the proposal (see August 2nd edition of the WER).   


The statement supporting the direction of the SMD plan was released by the National Association of Regulatory Utility Commissioners (“NARUC”).  That organization, however, noted that the statement does not represent its views on the issue.  


FERC is accepting comments on its SMD proposal until October 15 with hopes to finalize the plan by early next year.  


A copy of the group’s statement is attached as Appendix A.

3.
LIPA Asks DOE to Order Activation of Cross Sound Cable


On Wednesday, the Long Island Power Authority (“LIPA”) asked Energy Secretary Spencer Abraham to issue an emergency order requiring the immediate operation of a transmission line beneath Long Island Sound.  


Specifically, LIPA wants the Cross Sound Cable Company to immediately transmit power over the newly constructed Cross Sound Cable for the remainder of August and September due to emergency regional power conditions created by the current heat wave gripping the Northeast.  Although the cable was completed earlier this year, Cross Sound Cable Company signed an agreement with Connecticut’s attorney general and the state’s Department of Environmental Protection promising not to operate the cable, except for testing, until certain depth issues and environmental concerns were resolved.  


In his letter to Secretary Abraham, LIPA Chairman Richard Kessel wrote, “The continued high levels of electric energy usage during the sustained heat spells this summer have exceeded LIPA’s projections and threatened the continued reliability of electric service on Long Island.  Reserve generating margins on Long Island have diminished beyond reasonable expectations.”  He continued by stating that “although LIPA has acted forcefully to encourage conservation and to add capacity to meet its growing demand, it is likely that an outage of a major generation or transmission facility during the current heat wave could lead to widespread outages.  Such conditions meet the definition of ‘emergency’ under the DOE Regulations.”  


LIPA is asking the Department of Energy to invoke its emergency powers under the FPA.  These powers have been used only once before, when former Energy Secretary Bill Richardson issued orders to address the recent energy crisis in California.  


Connecticut Attorney General Richard Blumenthal (D) vowed to fight any federal intervention, saying he would “go to court if necessary to stop illegal federal action autocratically overriding valid state authority that is protecting our consumers and environment.”  He added that “neither the federal secretary of energy nor any other federal bureaucrat can simply disregard federal and state law protecting our citizens and unilaterally order the cable to be operated.”  

4.
FERC Issues Proposed Policy Statement on Mobile-Sierra Doctrine


Addressing an issue that has surfaced repeatedly in its proceedings concerning alleged dysfunctions of Western energy markets, the Commission recently issued a proposed policy statement on the Mobile-Sierra doctrine and the standard of review that must be met in order to justify changes to market-based rate contracts for wholesale sales of electricity.


Specifically, the Commission proposed the following language that parties should include in their contracts if they want to bind only themselves, or both themselves and the Commission, to a “public interest” standard of review for those contracts:

· If parties wish to bind only themselves to a public interest standard of review, a contract should state, “Absent the agreement of all parties to the proposed change, the standard of review for changes to [sections __ of] this contract proposed by a party to the contract shall be the ‘public interest’ standard of review set forth in United Gas Pipe Line Co. v. Mobile Gas Service Corp.,  350 U.S. 332 (1956) and Federal Power Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956) (the ‘Mobile-Sierra’ doctrine).”

· If parties wish to bind both themselves and the Commission to a public interest standard of review, a contract should state, “Absent the agreement of all parties to the proposed change, the standard of review for changes to [sections __ of] this contract proposed by a party, a non-party or the Federal Energy Regulatory Commission acting sua sponte shall be the ‘public interest’ standard of review set forth in United Gas Pipe Line Co. v. Mobile Gas Service Corp.,  350 U.S. 332 (1956) and Federal Power Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956) (the ‘Mobile-Sierra’ doctrine).”

The Commission also proposed that, on a going forward basis, the absence of this language from a contract should be construed as demonstrating the parties’ intent for the Commission to apply the less stringent “just and reasonable” standard of review set forth in the FPA.


The Commission explained its decision to issue the proposed policy statement by noting that it has recently received complaints contending that certain market-based rate contracts for electricity contain excessive rates and should be reformed.  (See April 12th and April 26th editions of the WER.)  Noting further that these cases raise the question of what standard of review should apply to such requests, the Commission stated that it hopes to prevent this type of dispute from arising in the future by prescribing prospectively the terms that parties would need to use to invoke the “public interest” standard of review.  In addition, the Commission stated that while its proposal would depart from past precedent by binding the Commission to a “public interest” standard of review in specified circumstances, it believes that the Commission would have “adequate authority to protect non-parties to the contract” even under this higher standard.


Although the proposed policy statement drew no dissents, several members of the Commission indicated that they would like to see the document changed before it is finalized.  Commissioner William Massey, for example, stated that the policy statement would be stronger if it recognized the potential for coercive behavior in including a Mobile-Sierra clause in a contract, and made clear that the Commission could review the insertion of such contract language.  Commissioners Nora Brownell and Linda Breathitt stated that they would have preferred to propose a policy of applying a “public interest” standard of review unless there is explicit language in a contract that invites the Commission to apply a lower standard.


The full text of the proposed policy statement is available on the Commission’s website at http://www.ferc.gov/pl02-7-000.pdf.  Comments are due on September 23, 2002.
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