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1.
Energy Bill Rides Senate Roller Coaster, But Passes

The Senate’s consideration of energy legislation got off to a slow start this week, but ended with a bang.  After debate bogged down on the comprehensive bill developed earlier this year by the Senate Energy and Natural Resources Committee (“Energy Committee”), the Senate shifted gears on Thursday by reviving and passing the energy bill that cleared the chamber in the last Congress.

On Monday, Senate Republicans called for quick action on energy legislation, but were unable to complete work on key provisions involving fuel efficiency and corporate average fuel efficiency (“CAFE”) standards.  The debate on CAFE standards, as well as on the controversial subject of climate change, raged throughout the day, forcing Republicans to delay consideration of the highly contentious electricity title until later in the week.  Senator Craig Thomas (R-WY) attempted to cut-off debate to introduce Energy Committee Chairman Pete Domenici’s (R-NM) electricity title, but a shortage of Republicans present after the weekend recess prevented such action.  While Republicans scolded Democrats over the protracted debate, Democrats charged the GOP with trying to push through the bill too quickly.  “We find ourselves at the end of the first day of the final week -- with, I’m told, 382 amendments pending, and somehow we expect we can finish,” Minority Leader Tom Daschle (D-SD) reportedly said on Monday evening.  “We’re not going to be jammed.”


Finally, on Tuesday afternoon, the Senate rejected Senator Richard Durbin’s (D-IL) amendment that would have mandated an increase in CAFE standards to 40 miles per gallon by 2015 and, instead, adopted a CAFE standards provision sponsored by Senators Christopher “Kit” Bond (R-MO) and Carl Levin (D-MI).  The Bond and Levin amendment does not require a specific CAFE target, but mandates that Transportation Department officials adjust CAFE standards only after considering other factors, such as the overall economy, customer choice, and auto safety.


On Wednesday, the Senate began debate on the bill’s electricity title.  Over the course of the day, the Senate took the following actions:

· In a 50 to 48 vote, Senate Republicans defeated a Democratic amendment that would have required the Federal Energy Regulatory Commission (“FERC” or “Commission”) to revoke market-based ratemaking privileges for companies that knowingly manipulate power markets.

· In a 53 to 44 vote, the Senate killed an amendment sponsored by Energy Committee Ranking Member Jeff Bingaman (D-NM) that would have given FERC new authority to review mergers of generation companies and purchases and sales of generation assets.  This amendment would have also expressly prohibited cross-subsidization among utility holding companies, regulated utilities, and unregulated affiliates.

· Senate Republicans defeated an amendment sponsored by Senator Maria Cantwell (D-WA) that would have amended the Federal Power Act to prohibit certain market manipulation strategies alleged to be used by Enron and other power sellers in California.  Instead, Domenici’s electricity proposal would prohibit only one of these strategies: “round-trip” trading, or the simultaneous exchange of equivalent amounts of power at identical prices that results in no physical trade of electricity.

· The Senate killed another Bingaman amendment that sought to clarify a provision in the Domenici proposal that would prohibit FERC from taking action on its standard market design (“SMD”) rulemaking for two years.  Bingaman’s amendment would have barred FERC from issuing a rule that is substantially the same as the SMD rule, but would have allowed FERC to act on many other issues related to the restructuring of electricity markets.  The amendment failed by a vote of 54 to 44.

· In a vote of 50 to 48, the Senate killed an amendment sponsored by Senators Russ Feingold (D-WI) and Sam Brownback (R-KS) that would have required FERC to issue regulations mandating strict separation of utilities and their affiliate, associate, and subsidiary companies.  The amendment was aimed at preventing utilities from using revenues from regulated entities to bolster unregulated, non-utility affiliates.


Despite these steps, hope for the bill’s passage faded Wednesday night after Majority Leader Bill Frist (R-TN) announced that he would call for a vote on the judicial nomination of Alabama Attorney General William Pryor.  Frist’s action caused Democrats to demand floor time to debate the nomination, which brought an end to the energy legislation debate.  Frustrated with the Democrats’ “obstruction,” Frist scheduled a vote on Friday morning to limit debate and proceed to a final vote on the energy legislation so that “members can go on record for completing a bill.”  Frist stated that if the vote failed, he would likely put off the bill’s consideration until after the August recess.


On Thursday, however, senators began to consider another option for passage of comprehensive energy legislation: replacing this year’s bill with the measure that the Senate passed last year by a vote of 88 to 11.  The idea gained momentum on the floor on Thursday after it became apparent that passage of the existing bill was unlikely.  Some senators, including Senator Kay Bailey Hutchinson (R-TX), indicated that such a procedural move would at least get the legislation out of the Senate and into a conference committee with the House, which passed its own energy bill earlier this year.  


On Thursday evening, the Senate unanimously agreed to the “swap” proposal and passed last year’s energy bill by a vote of 84 to 14.  As part of the swap arrangement, Frist agreed to consider later this year legislation sponsored by Senators Joseph Lieberman (D-CT) and John McCain (R-AZ) that calls for greenhouse gas emissions standards.  Frist also agreed to allow for a separate vote on stronger enforcement of energy market manipulation.


Immediately after passage, observers scrambled to sort out the political fallout from the controversial bill swap and the marked differences between the bill the Senate had been debating and the bill it passed.  For example, the swap resulted in the following changes:

· The new bill does not contain language that prohibits FERC from issuing its SMD rule.

· The new bill expands FERC’s authority to review mergers of generation companies. Such a provision that was soundly defeated only a day earlier, but was resurrected in the swap.  

· Many of the compromise provisions of Domenici’s bill disappeared after the swap.  For instance, cooperative utilities had fought to insert language in Domenici’s bill that would protect them from FERC oversight.  However, the swap erased such protections.  Also, municipal utilities had supported Domenici’s bill because it protected their obligations to serve native load, but the replacement bill does not afford municipals as much native load protection.

· The new bill does not contain the $30 billion in authorized funds to assist the nuclear industry in building up to six new nuclear power plants.

· The new bill does not contain the hydropower licensing reform language contained in Domenici’s bill.


In the end, Democrats claimed victory for passing their version of the bill.  “Never in our dreams did we imagine that we could pass a Democratic bill in a Republican Congress,” Daschle reportedly stated on Thursday evening.  However, Republicans, who control both Houses of Congress, expect to use the conference committee process to conform the Senate version of the bill to the Republican bill that passed the House.  “The reason I am happy is because I will be rewriting the bill,” Domenici reportedly stated.  “The conference [report] will be written however the conferees want to write it.”

2.
FERC Issues Guidelines on Price Indices

In an effort to restore confidence in the country’s energy markets, FERC last week proposed new guidelines for both price reporters and price index developers, as well as new legal protections for energy companies reporting energy prices to index developers.  


The Commission and its staff have been struggling to reform the price reporting process to ensure accurate price indices for electricity and gas markets and to prevent index manipulation.  Last year, after several companies were accused of reporting false information to publishers of price indices, the Commission initiated false reporting investigations, the threat of which led some market participants to reduce their level of reporting.  In some cases, such participants ceased their reporting practices altogether.  Accordingly, these actions led to an overall reduction in the number of trades being reported, which in turn threatened the viability of prices indices in general.  


On July 24, 2003, after a series of staff reports and conferences on the topic, the Commission issued a policy statement that contains guidelines for price reporting and index development, as well as an assurance to data providers that innocent mistakes and inadvertent errors made during the reporting process would be neither investigated nor subject to administrative penalties.  Below is a summary of the standards contained in the policy statement and a description of the Commission’s safe harbor policy.

Price Index Developers


The Commission stated that price index developers should adopt the following minimum standards for creation and publication of energy price indices:

· Code of Conduct - A code of conduct should disclose the index developer’s methods for obtaining, treating, and maintaining price data, as well as the methods for calculating the price indices.

· Confidentiality - A code of conduct should contain a provision that states that all trade data will be treated as confidential.  Also, the index developer should enter into uniform confidentiality agreements with market participants that specify that commercially sensitive trade data will be held in confidence “except to the extent necessary to verify the index, and allow for Commission access necessary for performance of its statutory duties such as a specific administrative investigation of price reporting.”

· Data Published - The index provider should publish: (i) the total volume, (ii) the number of transactions, (iii) the number of transactions entities, (iv) the range of prices (high/low), and (v) the volume-weighted average price.

· Data Verification - Verification should be done by matching buys and sells and requesting counterparty data only if necessary to resolve data discrepancies.  If the index developer is unable to resolve the accuracy of any anomalous data, the index developer should notify the Commission.

· Audits - The index developer should undergo annual, independent audits of its data collection and index formation processes.  The audit should ensure that the indices are being developed in accordance with the methodology contained within the index developer’s code of conduct.  The results of these audits should be made public.

· Commission Access - The Commission should have access to relevant data in the possession of the index developer where necessary:  (i) to investigate bad faith reporting or manipulation, or (ii) to carry out the Commission’s “statutory duties.”  However, the Commission stated that it will retain the confidential nature of any data that it accesses.

Price Reporters

In its policy statement, the Commission refused to mandate price reporting.  However, the Commission indicated that it will reassess such a voluntary reporting system if the reforms do not produce sufficiently robust indices to support a healthy market or if the recommended standards described below are not widely adopted.  The following recommended standards were advanced by the Commission:

· Code of Conduct - Each data provider should adopt and make public a clear code of conduct that its employees should follow in reporting trade data to index developers.

· Source of Data - The reporting should be done by a department in the company that is independent from the trading department.  This back office department should verify the accuracy and completeness of the data before submitting it to the index developer.

· Data Reported - The data provider should report each bilateral, arm’s-length transaction between non-affiliated companies in the physical (cash) markets at all trading locations.  No reporting is required for financial hedges, financial transactions, or swaps or exchanges of gas or electricity.  The required data should include:

· Price

· Volume

· Buy/sell indicator

· Delivery/receipt location

· Transaction date and time

· Term (next day or next month)

· Data Retention - Data providers should retain all relevant data for at least three years.

· Audits - Data providers should conduct annual, independent audits of their data gathering and submission process.  These audits should be made publicly available.

Safe Harbor


The Commission also created a “safe harbor policy,” which serves as powerful incentive for data providers to comply with the standards described above.  For data providers that can demonstrate that they have adopted and followed the Commission’s standards, the Commission will presume that trade data submitted to index developers are accurate and filed in good faith.  This policy is needed to ensure that, as long as data providers follow the Commission’s standards, they will not be investigated or fined for errors made in the reporting process.  However, this presumption is a rebuttable one, which allows the Commission to prosecute or investigate data providers that intentionally submit false or incomplete data or that otherwise manipulate prices. 

In addition, the Commission believes that the threat of mandated reporting serves as an incentive to report voluntarily and adhere to the standards identified above.  If the Commission feels that there is an inadequate level of voluntary reporting, or if the above standards are not being followed, it may mandate reporting for all market participants.  

3.
FERC Adopts Final Rule to Streamline Hydro Licensing


Last week, in an attempt to streamline the hydroelectric licensing process and better facilitate potential applicants, FERC adopted a final rule to revise its hydroelectric licensing procedures under the Federal Power Act.  The rule, referred to as the Integrated  Licensing Process (“ILP”), seeks to streamline the licensing process by allowing applicants to address concurrently agency consultation and scoping requirements under the National Environmental Policy Act (“NEPA”).  The rule will become effective on October 23, 2003.  


The final rule will be subject to a two-year transition period where applicants will be allowed to choose between the new ILP or two other preexisting licensing procedures - the Traditional Licensing Process (“TLP”) and the Alternative Licensing Process (“ALP”).  Under the TLP and the ALP, the NEPA process typically does not commence until much later in the application process.  After two years, the ILP will serve as the default process, with special application required to engage in the TLP or the ALP.

Key provisions contained in the final rule include:

· Increased coordination among FERC, federal agencies, and state authorities with mandatory conditioning authority; 

· Increased assistance by FERC staff in the development of applicant license applications; 

· Application preparation concurrent with FERC environmental scoping processes to promote early issue identification; 

· Greater public participation in the pre-filing consultation process; 

· Establishment of a process plan, schedules, and deadlines for all participants, including FERC staff; 

· Development of a FERC-approved study plan by the applicant, including informal resolution of study disagreements, then followed by formal dispute resolution, if necessary; and 

· Limiting post-application study requests.


The final rule marks the culmination of a year-long administrative process where FERC considered written comments filed in response to a February 2003 Notice of Proposed Rulemaking.  FERC also considered input from public and tribal workshops, language developed by Stakeholder Drafting Sessions, and comments jointly submitted by affected federal agencies (including the Departments of Commerce, Agriculture, and the Interior).  FERC predicts that the new ILP will cut application costs by 30 percent.


While supporting the final rule, the National Hydropower Association (“NHA”) stated that the changes contained in the rule are not enough to address fully the relicensing process.  Mark Stover, director of congressional affairs for the NHA, reportedly commented that “the fundamental problem we see is how agencies exercise their mandatory conditioning authority and that problem remains even with the new rule.”  The NHA’s hopes for Senate adoption of Republican-sponsored relicensing provisions were dashed this week when the Senate opted to pass last year’s energy bill, which contains no relicensing provisions.


Environmentalists reportedly applauded the new rule, commenting that greater public participation and less bureaucracy will result in better decisions.  The final rule can be located in its entirely on the FERC website at http://www.ferc.gov/hydro/docs/h-1.pdf.

4.
FERC Approves Settlement in El Paso Electric and Enron Cases


Last week, FERC approved two settlements with El Paso Electric Company (“El Paso Electric”) and subsidiaries of Enron Corporation (“Enron”).  The settlements will result in immediate refunds and benefits to California ratepayers totaling more than $26.5 million.


In one proceeding, the Commission approved a settlement between El Paso Electric, the California Attorney General, the California Electricity Oversight Board, and Commission trial staff.  The settlement resolves allegations that El Paso Electric, Enron Power Marketing, Inc., and Enron Capital and Trade Resources Corporation adversely affected prices and markets in the West; violated open access transmission requirements; failed to file jurisdictional rate schedules or contracts; disposed of, through ceding control of, jurisdictional assets without prior Commission approval; and failed to notify the Commission of material changes to the circumstances pursuant to which they were granted market-based rate authority (see July 18th edition of the WER).  


Under the settlement, El Paso Electric will pay $15.5 million in refunds to the California Department of Water Resources for the benefit of California electricity consumers.  In addition, El Paso Electric’s market-based rate authority is suspended for two years, from December 1, 2002, through December 31, 2004.  Further, El Paso Electric will continue to provide information to aid the state of California’s ongoing investigation of wholesale energy markets.  


In the order approving the El Paso Electric settlement, the Commission rejected objections raised by the City of Tacoma, Washington (“Tacoma”) and Public Utility District No. 1 of Snohomish County, Washington (“Snohomish”) that they were entitled to refunds.  According to the Commission, Tacoma and Snohomish failed to provide any evidence that they were harmed by El Paso Electric’s actions.  


In a separate proceeding, the Commission approved a settlement between Enron subsidiaries, Southern California Edison (“SCE”), and Commission trial staff, arising from a Commission investigation regarding the qualifying facility (“QF”) status of three Enron-affiliated, small wind farm facilities, as well as an SCE petition for a declaratory order revoking the QF status of five other Enron-affiliated wind farm facilities.  The settlement provides for total ratepayer benefits of more than $50 million.


Issues regarding the Enron-affiliated facilities were first brought to the attention of the Commission in October 2002 when the Department of Justice (“DOJ”) and Securities and Exchange Commission (“SEC”) alleged in federal civil and criminal court proceedings that Enron improperly retained QF benefits for its wind farms in 1997 by fraudulently transferring its ownership in the QFs to partnerships indirectly controlled by Enron.  The Commission had recertified the wind farm facilities as QFs in 1997 based on statements that ownership interests would be transferred to partnerships unaffiliated with Enron.  In December 2002, SCE filed a petition with the Commission because contracts between SCE and the Enron affiliates are affected by the QF status of the wind farm facilities.


Based on the allegations raised by the DOJ, SEC, and SCE, the Commission set for investigation and hearing the issue of whether the facilities actually satisfied the Public Utility Regulatory Policies Act’s (“PURPA”) statutory and regulatory requirements for QF status when they were recertified in 1997.  


On January 31, 2003, a Master Agreement was filed that would resolve all contract-related issues between SCE and the Enron subsidiaries, as well as issues related to California civil litigation and certain regulatory proceedings before the SEC.  The Master Agreement, however, did not address any of the PURPA compliance issues expressly set for investigation and hearing by the Commission.  Therefore, the parties filed a Consent Agreement on April 15, 2003 which was offered as a resolution of the PURPA compliance issues set for hearing.  Under the settlement agreements, California ratepayers will receive an immediate benefit of approximately $11 million and an additional $41 to $47 million benefit on a net present value basis through reduced rates paid by SCE to the eight wind farm facilities under new power purchase agreements.


On June 10, 2003, FERC Administrative Law Judge (“ALJ”) Peter Young recommended that the Commission approve the Master Agreement, but reject the Consent Agreement as inadequately dispositive of the PURPA compliance issues (see June 13th edition of the WER).  Despite the ALJ’s recommendation, the Commission approved both the Master Agreement and the Consent Agreement, but cautioned that its “approval of the settlements does not constitute approval of, or a precedent regarding any principle or issue in these proceedings.”  The Commission stated that because the settlement “fashioned a remedy that provides ratepayers approximately what they would have received on a present value basis if the case had been fully litigated and the wind farm facilities were found not to be QFs,” litigating the QF status of the wind farm facilities would not be “the best use of Commission resources at this time.”  The Commission did note, however, that it agrees with Judge Young’s concern with preserving the efficacy and legitimacy of the entire QF certification procedure, and that it has been reviewing its QF files to determine whether other facilities claiming QF status do not meet the criteria for such status.  
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