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1.
FERC Sues CAISO Over Independent Governance


Raising the stakes in an already heated battle over independent governance, the Federal Energy Regulatory Commission filed suit late last week against the California Independent System Operator Corp. (“CAISO”) in the U.S. District Court for the District of Columbia.  In its complaint, FERC alleges that the CAISO’s refusal to replace its current governing board (“Board”) with the structure described in the Commission’s July 17 order on the subject (“July 17 Order”) constitutes a “willful and knowing” violation of the Federal Power Act (“FPA”). 


Not surprisingly, the Commission’s complaint largely tracks the arguments set forth in the July 17 Order.  FERC states that the CAISO is a public utility as defined in the FPA, and that its provision of transmission services in interstate commerce falls within the Commission’s exclusive jurisdiction.  FERC further states that in order to prevent undue discrimination in the transmission of electricity, it established in Order No. 888 the principle that independent system operators (“ISOs”) must be independent in governance from influence by any individual market participant or from any class of market participants.  FERC then argues that the CAISO is currently violating this principle, in that the Board is composed entirely of members appointed by Governor Gray Davis (D) at the same time that the California Department of Water Resources has become the largest purchaser in the State’s electricity markets.


In its complaint, FERC alleges that these factors make the Board “a barrier to redesigning the interstate electricity markets in California and the surrounding Western states so as to prevent undue discrimination and to assure just and reasonable rates for customers in those states.”  Specifically, FERC agues that the Board “frustrates achievement of federal goals either by acting in, or creating the impression that it is acting in, a biased manner.”  In addition, FERC contends that the Board’s composition violates the requirements of prior Commission orders regarding the level and scope of expertise in public utility matters and the operation and planning of transmission systems that must be represented in an ISO’s governing structure.


Based on these arguments, FERC requests a court order directing the CAISO to comply immediately with the requirements of July 17 Order.  Those requirements include disbanding the Board and installing in its place, by January 1, 2003, a two-tiered structure consisting of: (1) an independent, non-stakeholder board with decision-making authority in all matters; and (2) a lower tier of advisory committees comprised of stakeholders and representatives of the California Electricity Oversight Board.  FERC also asks the court to declare that failure to comply with the July 17 Order will subject the CAISO to the $500 per day penalty specified in the FPA for willful and knowing violations of the Commission’s orders.


Shortly before FERC took its case on independent governance to court, the CAISO spelled out its legal arguments on the issue.  One week after the Board unanimously adopted a resolution directing the CAISO management “not to take any actions set forth in the FERC order in preparation for making any changes to the California ISO Board until further direction from the Board or its designee,” the CAISO filed a request for rehearing and motion for stay of the July 17 Order.  In its August 13 filing, the CAISO argued that the July 17 Order “improperly intrudes on the right of the State of California to control the governance of a corporation created under its laws and to protect the public welfare; exceeds the Commission’s jurisdiction under the FPA; is unsupported by any, let alone substantial, record evidence; and is arbitrary and capricious.”  In addition, citing an August 6 letter in which California Attorney General Bill Lockyer (D) stated that compliance with the July 17 Order would violate the California law that created the Board’s current structure, the CAISO stated that it “simply cannot take actions that are expressly prohibited by state law.”  Finding itself in this “untenable position,” the CAISO asked the Commission to vacate the July 17 Order and “enter into negotiations with the State of California to devise a mutually acceptable governance structure for the ISO.”


The Commission’s complaint filed at the U.S. District Court for the District of Columbia is available at http://www.ferc.gov/electric/bulkpower/CAISO-Complaint-08-19-02.pdf. 
2.
Energy Secretary Abraham Issues Emergency Order on Cross-Sound Cable


Late last week, Energy Secretary Spencer Abraham exercised rarely used authority under the FPA to issue an emergency order calling for the temporary operation of a new transmission line beneath Long Island Sound to meet the surrounding area’s demand for electricity.


Abraham issued the order in response to a request from the Long Island Power Authority (“LIPA”), which argued that immediate activation of the recently laid Cross-Sound Cable was necessary to address emergency regional power conditions stemming from the heat wave gripping the Northeast.  Although the Cross-Sound Cable Company, LLC completed the new line earlier this year, the company signed an agreement with Connecticut Attorney General Richard Blumenthal (D) and the State’s Department of Environmental Protection pledging not to operate it, except for testing, until certain environmental issues and concerns about the depth at which the cable was buried are resolved (see August 16th edition of the WER).


Abraham emphasized that under the order, operation of the Cross-Sound Cable remains a last resort.  Specifically, Abraham stated that the order is limited to “requiring the transmission and delivery of such electric capacity and/or energy as is necessary in the judgment of the New York Independent System Operator (“New York ISO”) to meet the supply and essential reserve margin needs of LIPA, in order for LIPA to serve its firm retail customers after it has implemented all available load reduction measures consistent with good utility practice, including curtailing and/or terminating service to interruptible customers, public appeals for conservation, reducing 30 minute reserves to zero, and implementing voltage reductions.”  


As LIPA requested, the order took effect immediately and will remain in effect through the end of the September.  In addition to the limitations noted above, the order includes a requirement that the New York ISO consult with ISO New England before drawing upon the Cross-Sound Cable to ensure that doing so will not violate system operating criteria.  The order also states that it does not preclude use of the Cross-Sound Cable to transmit and deliver electricity from Long Island to Connecticut.


Abraham’s action drew mixed reviews from Connecticut officials.  State Attorney General Blumenthal stated that he would ask Abraham to “reconsider this order or, at the very least, modify it to better ensure that Connecticut does not suffer any adverse consequences -- such as blackouts -- if Long Island, in fact, receives Connecticut power.”  By contrast, Connecticut Governor John Rowland (R) last week promised compliance if Abraham issued an emergency order and has since cautioned against challenging the Secretary’s decision.


In related news, Connecticut Superior Court Judge Carl Schuman ruled on Wednesday that the Connecticut Siting Council did not violate the State’s environmental laws when it granted permits for the Cross-Sound Cable.  Although this conclusion led Schuman to dismiss a lawsuit filed by Blumenthal, the judge’s decision affirmed the State Attorney General’s authority to challenge the Cross-Sound Cable on environmental grounds.  Contending that “the ruling’s fundamental flaw is its myopic interpretation of Connecticut statutes enacted to preserve the public trust in our environment,” Blumenthal stated that he would appeal the decision.

3.
Department of Energy Subcommittee Releases Draft Transmission Report


The Transmission Grid Solutions Subcommittee of the Electricity Advisory Board (“EAB”), a group chartered by the Secretary of Energy and composed of an eighteen-member panel of various energy industry and former political appointee participants, recently released a draft report containing suggestions on “how to improve the physical and financial state of our nation’s transmission infrastructure.”  The draft, which is being circulated for comment, purports to address a number of challenges relating to the future of transmission in the United States, including transmission pricing, cost recovery, merchant transmission, demand response, reliability, and the high-profile issue of transmission siting.  


The report begins by recommending that “known bottlenecks” be identified and by proposing a method for identifying “national interest” bottlenecks.  Among other criteria, the subcommittee focuses on the following questions: (1) Does the bottleneck jeopardize national security? (2) Does the bottleneck create a risk of widespread grid reliability problems or the likelihood that major customer load centers will be without adequate electric supplies? and (3) Does the bottleneck create the risk of significant consumer cost increases on a regional level.


In reviewing what it terms national interest applications to build transmission, the report suggests that FERC be given “backstop authority,” or the ability to act if one or more states, or another federal agency, fails to act on a pending application.  In what is being touted as a compromise to resolve the impasse between proponents and opponents of additional federal authority over siting, the draft offers FERC narrow authority over “national interest” facilities, with states and federal agencies first having 12 months to act on such applications.  In addition, the Commission is urged to provide “thorough but expeditious review including a detailed cost-benefit analysis from applicants.”  To facilitate transmission expansion, the subcommittee called for incentives for building projects, including greater rates of return from projects that would require state/federal cooperation on pass throughs.


The report also describes regional transmission organizations (“RTOs”) as important to the facilitation of grid expansion and the improvement of competitive wholesale electricity markets.  The subcommittee notes, however, that RTOs have limitations in problem solving, specifically with regard to transmission planning and siting.  The report urges Congress, the Department of Energy, regulators, and stakeholders to address these problems quickly in order for RTOs to succeed.  Finally, the draft urges FERC to undertake a rulemaking on transmission pricing that would recognize the need for flexibility, and include an up-front pricing mechanism. The subcommittee did not endorse participant funding.  The report may be presented to the EAB as early as next month.

The draft report is available at http://www.eab.energy.gov/Documents/TGSReport-8-13.pdf.
4.
Mediation Fails in EPA-TVA New Source Review Lawsuit


A three-judge panel of the U.S. Court of Appeals for the Eleventh Circuit (“Eleventh Circuit”) will soon move back to center stage in a closely watched lawsuit concerning implementation of the Clean Air Act’s New Source Review (“NSR”) program.


Lowell Garrett, chief negotiator at the Eleventh Circuit’s Stephen O. Kinnard Mediation Center, announced on Wednesday that court-ordered settlement discussions have failed to produce an agreement in a case involving the Environmental Protection Agency (“EPA”) and the Tennessee Valley Authority (“TVA”).  In the case, EPA charges that TVA violated NSR rules by making more than routine changes at its power plants without installing state-of-the-art emissions control technology.  Garrett reportedly stated, “Despite the extensive efforts of the parties, they were unable to settle their differences and resolve the appeals.”


In the absence of a settlement, the case now returns to three-judge panel that heard oral arguments in May (see May 24th edition of the WER) and then ordered the parties to commence a 60-day mediation process.  That panel includes Judge Gerald Tjoflat, appointed in 1975 by President Ford, and Judges Rosemary Barkett and Charles Wilson, appointed by President Clinton in 1994 and 1999, respectively.  


The EPA’s case against the TVA could have major implications for the energy industry.  Some industry observers believe that the case could shape the landscape for other NSR cases that the Clinton Administration filed against Midwestern and Southern utilities with coal-fired power plants.  Other industry observers, however, caution that each NSR case has unique aspects and could be affected by different companies’ philosophies about settlements.
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