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1.
Power Outage Task Force Establishes Working Groups

U.S. Secretary of Energy Spencer Abraham and Canadian Minister of Natural Resources Herb Dhaliwal, co-chairs of the U.S.-Canada Joint Task Force on the Power Outage, announced this week that they are establishing three working groups to support their investigation of the August 14 blackout that left approximately 50 million people without power in the area surrounding the Great Lakes.  


The three working groups -- which will address the electric system, security, and nuclear power -- include representatives of relevant national departments and agencies, technical experts, and senior representatives from the relevant U.S. states and the Province of Ontario.  For example, the electric system working group will be led by Alison Silverstein, a top aide to Federal Energy Regulatory Commission Chairman Pat Wood; David Mercer, a senior advisor in the Department of Energy’s Office of Electric Transmission and Distribution; and Thomas Rusnov, a senior advisor in Natural Resources Canada.  


The security working group will be co-chaired by Bob Liscouski, Assistant Secretary for Infrastructure in the U.S. Department of Homeland Security, and William Elliott, Assistant Secretary to the Cabinet, Security and Intelligence, for Canada’s Privy Council Office.  The nuclear power working group will be co-chaired by Nils Diaz, Chairman of the U.S. Nuclear Regulatory Commission, and Linda Keen, President and Chief Executive Officer of the Canadian Nuclear Safety Commission. 


“We have combined important elements of the government to ensure that no stone is left unturned and that all those involved have an avenue to provide the investigative team with critical information,” said Abraham.  Along those lines, the North American Electric Reliability Council and the Independent System Operators and utilities affected by the blackout have agreed that their individual investigations will supplement the work of the Task Force and its working groups.  

Other members of each of the three working groups were named in a press release available on the DOE website at http://www.doe.gov/engine/content.do?PUBLIC_ID=14067&BT_CODE=PR_PRESSRELEASES&TT_CODE=PRESSRELEASE.

2.
“Routine Maintenance” Final Rule Anything But Routine


This week, the Bush Administration issued a final rule designed to revamp the New Source Review (“NSR”) program under the Clean Air Act.  The controversial rulemaking, estimated to affect more than 17,000 plants and facilities nationwide, establishes a new cost-based definition of “routine maintenance and repair” activities that are performed by utilities.


Specifically, the new definition for routine maintenance would allow for greater flexibility for plant modifications intended to maintain or improve the reliability, efficiency, and safety of the subject plants.  Under the rule, an equipment replacement activity will be excluded from NSR review if:

· it involves the replacement of any existing component(s) of a process unit (i.e., boilers, generators, and turbines) with an identical or functionally equivalent component(s);

· the fixed capital cost of the replaced component, plus the costs of any repair and maintenance activities, does not exceed 20 percent of the replacement value of the entire process unit;

· the replacement(s) does not change the basic design parameters of the process unit; and

· the replacement(s) does not cause the unit to exceed any emissions limits.

Importantly, however, the plant would still be required to abide by current pollution permit limits and other state and federal pollution programs.


In issuing the final rule, acting Environmental Protection Agency (“EPA”) Administrator Marianne Horinko reportedly commented that “the changes we are making in this rule will provide industrial facilities and power plants with the regulatory certainty they need . . . this rule will result in safer, more efficient operation of these facilities, and, in the case of power plants, more reliable operations that are environmentally sound and provide more affordable energy.”


Industry representatives echoed Horinko’s sentiments.  Notably, the Edison Electric Institute (“EEI”), National Association of Manufacturers, and the American Petroleum Institute offered their support for the final rule.  Thomas Kuhn, president of EEI, reportedly noted that, “with the issuance of the final rule today, we are returning to the common-sense standard that has applied throughout most of the history of the Clean Air Act.  Today’s regulations will lift a major cloud of uncertainty, boosting our efforts to produce affordable reliable electric service and cleaner air.”


Environmentalists, however, fiercely criticized EPA’s latest move.  “For decades to come, Americans will be forced to breathe air containing more harmful smog and soot because of the action the Bush administration is taking today . . . EPA has finalized massive new loopholes in the regulations implementing the Clean Air Act, letting polluters emit millions of tons more pollution than they otherwise could,” reportedly commented Rebecca Stanfield, a staff attorney with the U.S. Public Interest Research Group.  Further, New York Attorney General Eliot Spitzer (D) has said that he will challenge the new rule in court.  


In related NSR news, a federal judge in North Carolina this week issued a preliminary decision in a case involving Duke Energy (“Duke”) and Clean Air Act enforcement.  In ruling on several motions for summary judgment offered by Duke and EPA, U.S. District Court Judge Frank Bullock agreed with Duke’s interpretation of what constitutes “routine maintenance.”  Specifically, Judge Bullock commented that “routine maintenance” means physical changes that are considered routine within the industry, not changes routinely performed at a specific plant.  He did not, however, grant summary judgment in the case.  


Bullock’s ruling is significant because it comes soon after a ruling in an Ohio NSR case (see August 15th edition of the WER).  In that case, Judge Edmund Sargus, Jr. of the Federal District Court for the Southern District of Ohio found that Ohio Edison Company, a subsidiary of FirstEnergy, violated the Clean Air Act on eleven counts involving $134 million worth of work between 1984 and 1998.  In contrast to Judge Bullock’s decision, the Ohio federal court concluded that an analysis of “routine maintenance” contemplated a unit-by-unit examination, rather than industry-wide.  

3.
GAO Reports That FERC Has Made Strides in Market Oversight

A little more than a year after issuing a report that was critical of FERC’s market oversight abilities, the General Accounting Office (“GAO”) reported this week that “FERC has made strides in putting an energy market oversight capability in place.”  Nonetheless, the GAO report also states that FERC has more work to do to ensure that its efforts will be comprehensive and systematic.  


Last year, the GAO reported that FERC had not yet adequately revised its regulatory and oversight approach for developing natural gas and electricity competitive markets, and faced significant human capital challenges.  In response, the Commission established its Office of Market Oversight and Investigations (“OMOI”), which began operating in August 2002.  


Earlier this year, Senator Joseph Lieberman (D-CT) asked the GAO to report on FERC’s progress in establishing an oversight and enforcement capability and improving agency-wide human capital management since the formation of OMOI.  In a new report issued on Wednesday, the GAO responds that OMOI “has made a credible start toward establishing an oversight and enforcement capability for competitive markets.”  However, the report also points to areas that need more attention, including coordination among OMOI and other FERC offices.  


According to the GAO report, to bolster its monitoring and enforcement capabilities, OMOI needs to focus more on clearly defining its role and developing formal processes and written procedures.  Although OMOI has outlined a vision, mission, and primary functions for itself, the GAO found that OMOI has not clearly defined its role and the activities it will engage in to achieve its mission.  For example, the GAO report states that OMOI has not decided on how closely it will review electricity markets.  

The GAO also found that OMOI’s processes are largely informal and ad hoc.  According to the report, OMOI “has few written procedures to ensure that its efforts are coordinated, systematic, understood by its staff, and transparent to its stakeholders.”  As a result, the report states that although OMOI has had some early accomplishments, such as levying a $20 million civil penalty against a company for anti-competitive behavior, it is difficult to judge how effective the office will be until its role and major processes are clearly defined.  

The GAO also reported that FERC is making progress toward addressing its human capital management challenges, but noted that additional actions are needed to increase FERC’s likelihood of success.  In particular, GAO noted that the Commission’s human capital plan lacks the following key elements: (1) details on specific activities and resources needed to implement its human capital initiatives, (2) results-oriented measures that can be used to track the agency’s progress in implementing the initiatives and evaluate their effectiveness, and (3) established time frames for achieving the human capital initiatives.  


Commenting on the GAO report, FERC Chairman Wood noted that the GAO found a significant improvement in the percentage of staff who believe that processes are in place to effectively oversee gas and electric markets.  This year 53 percent of the FERC staff believed the Commission could effectively monitor electric and gas markets, as compared to 32 percent last year.  In response to findings in the GAO report that FERC has not yet clearly defined “just and reasonable” prices or “market power,” Wood stated that such determinations are “very difficult,” but that the task would be tackled by the Commission’s Office of Markets, Tariffs and Rates. 
A copy of the GAO’s new report is available on the GAO website at http://www.gao.gov/new.items/d03845.pdf.

4.
FERC Upholds Contract between NRG-PMI and CL&P

Earlier this month, a divided FERC ordered NRG Power Marketing, Inc. (“NRG-PMI”) to continue to comply with the rates, terms and conditions of its Standard Offer Service Wholesale Sales Agreement (“SOS Agreement”) with Connecticut Light and Power Company (“CL&P”).  Commissioner Nora Brownell dissented from the order, stating that she felt the Commission was acting outside of its jurisdiction. 


In an order issued on August 15, the Commission found that NRG-PMI had failed to carry its burden of demonstrating that unilateral termination of the SOS Agreement was in the public interest.  According to the Commission, NRG-PMI only demonstrated that the SOS Agreement is uneconomic to its private financial interest.  Moreover, the Commission found that the adverse impacts alleged by NRG-PMI do not override the demonstrated adverse impact on CL&P and its ratepayers from early cessation of the contract. 
NRG-PMI initially sought to terminate its contract with CL&P on May 16, 2003, by claiming that CL&P had defaulted on the contract by failing to pay for contested congestion costs under the contract.  At the same time, NRG-PMI sought authority from a bankruptcy court to terminate the contract, claiming that the contract is threatening the company’s restructuring plans by causing it to lose millions of dollars.  Soon thereafter, the Connecticut attorney general and the Connecticut Department of Public Utility Control (“CDPUC”) filed a complaint with FERC seeking an order declaring that the contract could not be terminated by NRG-PMI or any other authority without prior Commission review.  

In an order issued on June 25, 2003, FERC ruled that although NRG-PMI received permission from the bankruptcy court and a federal district court to terminate its contract with CL&P, it was obligated to continue to provide power pursuant to its contract until the Commission examined the facts and issues surrounding contract termination (see June 27th edition of the WER).  Accordingly, the Commission established paper hearing procedures to determine whether sufficient evidence existed to justify contract termination under the “public interest” standard.  In particular, the Commission directed NRG-PMI to provide evidence sufficient to demonstrate that providing service consistent with the terms of the SOS Agreement will “impair the financial ability of the public utility to continue its service, cast upon other consumers an excessive burden, or be unduly discriminatory.”  


In an answer filed during the paper hearing, NRG-PMI claimed that if it continues to provide service to CL&P under the SOS Agreement, NRG-PMI could be forced to liquidate, which, in turn, could place NRG-PMI affiliates’ at risk of having power production interrupted.  In the August 15 order, the Commission rejected these claims, ruling that NRG-PMI failed to provide sufficient evidence that forced liquidation or interruption of power production are inevitable.  Therefore, the Commission ruled that NRG-PMI failed to make a showing of definite harm to the company and to third parties.  


On the other hand, the Commission agreed with arguments by CL&P, CDPUC, and the Connecticut attorney general that termination of service by NRG-PMI would result in a substantial increase in costs to CL&P and its retail customers.  Finding that this harm outweighs the harm alleged by NRG-PMI, FERC concluded that it would not be in the public interest to allow NRG-PMI to terminate the contract.  Therefore, the Commission ordered NRG-PMI to continue providing service under the SOS Agreement. 


Commissioner Brownell dissented, stating that once the bankruptcy court approved NRG-PMI’s rejection of the SOS Agreement with CL&P, the Commission lost jurisdiction to enforce the contract.  According to Brownell, “[t]o conclude otherwise would eradicate the carefully crafted legislative protections afforded to creditors, elevating CL&P above all other creditors, secured and unsecured alike.”  
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