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1.
SEC Reaches Full Strength, Begins to Implement Sarbanes-Oxley Act


The Securities and Exchange Commission (“SEC”) this week took its first steps to implement the Sarbanes-Oxley Act of 2002 (“Act”), the corporate accountability and accounting reform measure that President Bush signed into law late last month.


At its Tuesday meeting, the SEC unanimously approved rules governing certification of financial reports by chief executives and chief financial officers, and new reporting requirements for insider stock trades.  The SEC also shortened the deadlines for companies to file annual and quarterly reports.  In addition, Tuesday’s session marked the SEC’s first meeting since Senate confirmation of President Bush’s nominees created a full complement of five commissioners.


Implementing Section 302 of the Act, the SEC adopted a rule that requires the principal executive and financial officers of any company that files annual and quarterly reports with the SEC to certify the contents of those reports.  In particular, the officers must certify that:

· They reviewed the report; 

  

· Based on their knowledge, the report does not contain any untrue statement of a material fact or omit a material fact necessary to make statements in the report not misleading, in light of the circumstances under which such statements were made;

· Based on their knowledge, the financial statements and other financial information included in the report fairly present in all material respects the financial condition and results of operations of the issuer as of, and for, the periods presented in the report;

   

· They are responsible for establishing and maintaining “disclosure controls and procedures” (a newly-defined term reflecting the concept of controls and procedures related to disclosure) for the issuer; have designed such disclosure controls and procedures to ensure that material information is made known to them, particularly during the period in which the periodic report is being prepared; have evaluated the effectiveness of the issuer’s disclosure controls and procedures within 90 days of the date of the report; and have presented in the report their conclusions about the effectiveness of the disclosure controls and procedures based on the required evaluation; 

· They have disclosed to the issuer’s auditors and to the audit committee of the board of directors (or persons fulfilling the equivalent function):

· All significant deficiencies in the design or operation of internal controls (a pre-existing term relating to internal controls regarding financial reporting) which could adversely affect the issuer’s ability to record, process, summarize, and report financial data, and have identified for the issuer’s auditors any material weaknesses in internal controls; 
  

· Any fraud, whether or not material, that involves management or other employees who have a significant role in the issuer’s internal controls;  
 

· They have indicated in the report whether or not there were significant changes in internal controls or in other factors that could significantly affect internal controls subsequent to the date of their evaluation, including any corrective actions with regard to significant deficiencies and material weaknesses.


Among other steps, the SEC adopted a rule requiring corporate insiders to disclose details of their company stock transactions within two business days of such a transaction.  The SEC also adopted new rules requiring chief executive officers and chief financial officers of mutual funds to certify semiannual reports filed with the SEC, as well as financial statements to shareholders.  Mutual funds currently file semiannual reports on Form N-SAR, but the SEC has proposed creating a new form that would consist of a fund’s shareholder report, information about disclosure controls and procedures, and the executives’ certification of results.      


In addition, the SEC approved a rule accelerating filing deadlines for annual reports on Form 10-K and quarterly reports on Form 10-Q.  The changes accelerate reports for domestic companies that: (1) have a public float of at least $75 million; (2) have been reporting for at least 12 months; (3) have previously filed one annual report; and (4) are not eligible to use the SEC’s special forms for small business issuers.  The changes to filing deadlines will be phased in over three years, with no change for the first year.  Specifically, the annual report deadline will remain at 90 days for the first year, drop to 75 days for the second year, and to 60 days for the third year and thereafter.  Similarly, the quarterly report deadline will remain at 45 days for the first year, drop to 40 days for the second year, and to 35 days for the third year and thereafter.  


Over the next few months, the SEC will consider rules implementing other aspects of the Act, including its calls for the creation of a new accounting oversight board and steps to ensure auditor independence.  For more details about the Act’s provisions, please see the August 2nd edition of the WER.

2.
FERC Issues Advance NOPR on Small Generator Interconnection

Highlighting the distinctive characteristics of small generators, the Federal Energy Regulatory Commission launched an initiative earlier this month to develop standardized interconnection rules for generators with up to 20 MW of capacity.

On August 16, the Commission issued an Advance Notice of Proposed Rulemaking (“ANOPR”) that included model small generator interconnection procedures (“SGIP”) and a model small generator interconnection agreement (“SGIA”).  The release of an ANOPR mirrors the approach that the Commission employed last year when it began to pursue standard interconnection rules for generators of all sizes.  That process led to the release of a generator interconnection NOPR this past spring (see May 3rd edition of the WER).

This month, however, the Commission decided that small generators warrant a separate interconnection rulemaking.  Explaining this shift, the Commission stated in the ANOPR that several supporters of small generators submitted comments in response to the generator interconnection NOPR.  According to the Commission, those commenters argued that applying the rules in the generator interconnection NOPR to generators of all sizes would hinder the development of small generators by subjecting this latter group to “unnecessary delay caused by interconnection studies and queues established for larger generators and their greater impact on the grid.”  Finding these arguments persuasive, the Commission stated in the ANOPR that adopting separate interconnection rules will “provide the right incentives for both transmission providers and small generators.”

Among other characteristics set forth in the ANOPR, the model SGIP and SGIA propose what the Commission describes as a “reasonable balancing of burdens.”  On this point, the Commission states that if a small generator shows that it would have “no impact” on the transmission grid, then the transmission provider would bear the burden of justifying any refusal to permit the interconnection.  The Commission further states that it would normally make a presumption of “no impact” if the following conditions were met: (1) the project’s export of electricity (net of on-site load) would not exceed, cumulatively with all prior resources on the system, 15 percent of the peak load on a radial system feeder or 25 percent of the minimum load on a network link; and (2) the project’s capability would not exceed 25 percent of the maximum short circuit potential.

The Commission also stressed in the ANOPR that it is issuing both that document and the generator interconnection NOPR based on its authority under Sections 205 and 206 of the Federal Power Act (“FPA”).  After making this statement, the Commission explicitly sought to distinguish a recent decision of the U.S. Court of Appeals for the District of Columbia Circuit (“D.C. Circuit”).  In Atlantic City Electric Company v. FERC (“Atlantic City”), the D.C. Circuit held that the Commission exceeded its authority under the FPA by adopting several policies that restricted utilities’ actions in relation to an independent system operator (“ISO”) (see July 19th edition of the WER).  In the ANOPR, however, the Commission argued that because the D.C. Circuit did not base that decision on Sections 205 or 206 of the FPA, the Atlantic City ruling “has no bearing on the authority exercised here.”

Some industry observers believe that the Commission included these statements about the Atlantic City decision in the ANOPR as a pre-emptive strike against jurisdictional challenges.  The Commission also stated that it is “particularly interested in efforts to incorporate into our proposed SGIAs and SGIPs the draft distributed generation interconnection procedures and agreement recently released by the National Association of Regulatory Utility Commissioners” (“NARUC”).  Earlier this summer, NARUC adopted a resolution stating that increased national consistency among small generator interconnection rules would “lower entry barriers and enhance business economic efficiency, yet overly prescriptive national standards would fail to allow for real differences among States, utilities, and customers.”  To address this concern, NARUC recommended the use of its model interconnection agreement and procedures as a resource “when and if a State pursues the establishment of a distributed energy resource interconnection process.”

Comments on the ANOPR are due on November 4.  In the meantime, the Commission directed its staff to convene conferences on the matter, the first of which will be held on September 9 and 10.  The Commission stated that it expects participants in this session to work toward the development of “consensus SGIAs and SGIPs for small generators up to and including 2 MW and also for small generators over 2 MW up to and including 20 MW.”

The Commission plans to issue a NOPR on small generator interconnections by the end of the year, with the expectation of issuing a final rule in March 2003.  A copy of the ANOPR is available at http://www.ferc.gov/electric/gen_inter/small_gen/RM02-12-000.pdf.  A copy of the NARUC resolution is available at http://www.naruc.org/Resolutions/2002/summer/elec/model_interconnection.shtml. 
3.
Senators Draft Energy Derivatives Legislation


Chairman Tom Harkin (D-IA) and Ranking Member Richard Lugar (R-IN) of the Senate Committee on Agriculture, Nutrition, and Forestry are in the final stages of drafting legislation to regulate the trading of energy derivatives, according to industry sources.  


Recent reports indicate that the two senators are nearing a compromise on certain aspects of a derivatives bill, and that the Agriculture Committee could mark up their legislation early this fall.  Agriculture Committee staff, however, state the panel’s first order of business when Congress returns from its August recess will be drought assistance for farmers. 


According to reports, the Harkin-Lugar legislation is based on a bill proposed by Senator Dianne Feinstein (D-CA).  The new legislation, however, differs from Feinstein’s bill in that it enhances civil and criminal penalties for certain types of trading violations and market manipulation.  In addition, the Harkin-Lugar legislation produces additional authority to FERC in this area and requires FERC to coordinate with the Commodity Futures Trading Commission (“CFTC”) on regulating energy derivatives trading.


Harkin and Lugar expressed interest in developing derivatives legislation in July, following an Agriculture Committee hearing on the issue (see July 12th edition of the WER).  The Committee called that hearing following the revelation of possible deceptive practices by Enron and other energy traders.  In statements before and at the Agriculture Committee hearing, Feinstein argued that such developments bolstered the case for her bill.  In March, the Senate defeated a version of Feinstein’s legislation that was offered as an amendment to the energy bill.

4.
New York, New England ISOs Move Closer to Merger

Late last week, the New York Independent System Operator (“New York ISO”) and ISO New England, Inc. (“ISO-NE”) took further steps toward the creation of a single Northeastern Regional Transmission Organization (“NERTO”).


On August 23, the New York ISO and ISO-NE filed a joint petition at FERC, seeking a declaratory order that their proposed NERTO would satisfy the Commission’s Order No. 2000 requirements for regional transmission organizations.  In their filing, the New York ISO and ISO-NE also stated they would work to harmonize the NERTO market design with the developing market structures in the Canadian provinces of the Northeast Power Coordinating Council (“NPCC”) as a first step toward establishing “a seamless NPCC-wide common market.”


The New York ISO and ISO-NE stated that, in most respects, their NERTO proposal aligns with the Commission’s standard market design (“SMD”) NOPR (see August 2nd edition of the WER).  With regard to governance, however, the New York ISO and ISO-NE diverged from the SMD NOPR, which calls for stakeholders to have a voice in the composition of an independent transmission provider’s initial board of directors.  By contrast, the New York ISO and ISO-NE propose that the NERTO’s initial board would consist of five directors from each of the existing ISO boards, and two new non-stakeholder directors.  In their filing, the New York ISO and ISO-NE state that their proposal represents “a reasonable balance of independence, experience, continuity, and efficiency,” which the Commission should accept as “an appropriate variation that is consistent with the SMD NOPR’s principles.”


The New York ISO and ISO-NE also set forth a projected timetable for development of the NERTO.  The two entities stated that if they receive a favorable declaratory order from the Commission by the end of this year, they anticipate that the NERTO could commence operations by June 30, 2003.  According to the New York ISO and ISO-NE, a standard market design for the region would then be phased-in, with complete integration occurring in 2005 or 2006.
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