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1.
FERC Staff Report Clears California Power Sellers of Withholding

On August 1, Federal Energy Regulatory Commission (“FERC” or the “Commission”) staff issued an initial report notifying certain generators that they would no longer be investigated for physical withholding of power from California during the time period from May 1, 2000 to June 30, 2001.  


The August 1 report is the product of an investigation that staff commenced at the Commission’s direction in response to a March 26, 2003 staff report on price manipulation in Western markets.  The March 26 report suggested there was a significant possibility of physical withholding of electric generation from the California market.  As part of its investigation, FERC staff reviewed 129 entities that potentially controlled generation in California and sold energy into the California market.  Staff served approximately 100 of those entities with data requests and requests for admissions. 


The August 1 report states that entities listed in an Appendix to the report will not be further investigated unless information comes to light that would require further analyses of their actions.  On the other hand, entities that received data requests, but are not listed in the Appendix to the report, are subject to further investigation.  Staff clarified, however, that the exclusion of entities from the list is not an indication of the existence of conclusive evidence of physical withholding.  Rather, it simply means that staff has not concluded its review of these entities. 


Entities listed in the Appendix to the August 1 report were grouped into the following categories: 

· Entities with less than 60 MW of total capacity;

· Entities with no facilities or with facilities that were not operational during the relevant period;

· Entities that had no control over marketing or sales of generation;

· Entities with all their power committed through long-term contracts during the relevant time period;

· Entities that made no sales into the California market during the relevant period; and

· Investor-owned utility and municipal net purchasers.


The August 1 report also states that, in addition to the entities listed in the Appendix, Duke Energy North America, LLC (“Duke”) will no longer be subject to further investigation.  Although Duke owns and controls a substantial amount of generating resources in California, FERC staff concluded that Duke had adequately explained, in its response to staff’s data requests, underlying reasons for any outages at facilities operated by Duke during the relevant period.  


The August 1 report is available on the FERC website at http://www.ferc.gov/Electric/bulpower/WithholdingReport8-1-03.pdf.  

2.
FERC Imposes First Ever Civil Penalty, Revokes Cleco’s Market-Based Rate 


Authority


FERC last week took the unprecedented step of issuing civil penalties to a power company when it announced a settlement between Commission enforcement staff and Cleco Corporation, a Louisiana-based utility.  Under the terms of the settlement, Cleco is required to pay a $750,000 civil penalty and $2 million in refunds to its retail customers.  In addition, Cleco Marketing and Trading’s (“CMT”) market-based rate authority was revoked for one year.  Cleco has admitted no wrongdoing.


Cleco had been accused of committing unauthorized affiliate deals between 1999 and 2002.  In particular, the settlement agreement regers to actions involving inappropriate information-sharing among Cleco affiliates, the use of the regulated utility’s transmission lines to benefit its trading operations, and suspect, or “sleeve,” third party sales involving Evangeline LLC.    


As a part of the settlement, FERC instituted a Code of Conduct for the company and mandated the production of a three year compliance plan.  The compliance plan will require the company to appoint a director of regulatory compliance; conform FERC transactions, and interaction, between affiliates to FERC requirements; develop and maintain appropriate standards of conduct, Codes of Conduct, and training procedures; and retain documents and engage in external and internal audits to assure compliance.


Upon release of the settlement agreement, FERC Chairman Pat Wood commented, “For markets to work, there must be clear, fair rules and vigilant oversight.  At the moment, though, our civil penalty authority is limited.  Expanding this authority would enhance the Commission’s ability to deter anticompetitive behavior in energy markets.”

3.
Commission Rules Pacer Power’s Trading Platform Is Not a Public Utility

A divided FERC decided last month that Pacer Power LLC’s (“Pacer”) electronic trading platform is not a public utility subject to the Commission’s jurisdiction.  Commissioner Bill Massey dissented from the decision, stating that, given the recent volatile history of the gas and electric markets, the Commission should assert jurisdiction over Pacer and all similar trading platforms. 


In an order issued on July 25, the Commission granted Pacer’s petition for a declaratory order determining that Pacer’s trading platform is not a public utility.  In its petition, Pacer stated that it would establish a new membership-based electronic trading platform that will provide parties that buy and sell Capacity Reservations with certain non-power services, including credit analysis, counter-party risk protection, and depository banking services.  According to Pacer’s petition, it will not be owned by or affiliated with any public utility, and it does not seek to become a public utility or holding company.  Moreover, Pacer explained that it “neither fixes any price or term for power sales, or takes title to power; in fact, every sale of power through Pacer’s electronic bulletin board can take place entirely without Pacer’s involvement.”  


In its order, the Commission clearly stated that its decision was based on Pacer’s representations in the petition.  However, FERC noted that it will re-examine its decision if there is a change in the facts presented by Pacer, such as if Pacer operates in a manner different from its representations, or if in the future, Pacer operates its system in a manner that exerts a material influence over the price, terms or conditions of, or participants in, jurisdictional services.


In addition, the Commission noted that its order is premised upon an understanding that Pacer will provide FERC with information that includes the names of all parties that have applied for membership and that have been granted or denied membership, as well as a copy of the membership agreement used by Pacer and a representative copy of any other documents required to be signed by members.  The Commission recognized, however, that Pacer had offered to make such disclosures and that the Commission would not otherwise have broad authority to obtain information from non-regulated entities such as Pacer. 


In his dissent, Commissioner Massey stated: “Based on the recent history of the gas and electricity markets -- with their occasional turmoil, volatility, and increased complexity -- as well as our duty to ensure that market based rates are just and reasonable and not unduly discriminatory, I believe that the time has come to assert jurisdiction over Pacer Power and all similar trading platforms.”  Massey further stated that as the importance and influence of trading platforms grow, so does the need for Commission oversight to ensure that markets they operate are fair and competitive.  Massey acknowledged that an assertion of jurisdiction over trading platforms would “amount to an evolution of the Commission’s jurisdictional reach,” but also asserted that he believes the Commission has such jurisdiction.  


With regard to Pacer’s trading platform, Massey noted that by setting certain standards for the trades that may be transacted and regarding who may participate, Pacer may affect which jurisdictional transactions are made and the prices of those transactions.  In Massey’s view “[t]his significant effect on jurisdictional transactions renders Pacer’s platform a jurisdictional facility.” Massey also voiced concern that there is no legally enforceable way for the Commission to access Pacer’s transaction data or to review membership agreements.  Massey advocated a “light-handed approach” similar to the Commission’s approach with Automated Power Exchange.  “At this point in the industry’s evolution toward market solutions, asserting our jurisdiction over trading platforms and then judiciously exercising that jurisdiction is the prudent course.”  


Although the majority did not adopt Massey’s view, it did note that the Commission has been undertaking enhancements to its regulatory and informational requirements in light of its investigations into manipulation of Western markets.  Therefore, the Commission cautioned that it “may find in the future that it may be appropriate to take further action with regard to Pacer and other power trading platforms.”  

4.
FERC ALJ Approves Avista Settlement


Last month, FERC Chief Administrative Law Judge Curtis Wagner, Jr., granted a motion brought by FERC trial staff asking for certification of a settlement clearing Avista Corporation and Avista Energy, Inc. (collectively, “Avista”) of wrongdoing during the California energy crisis of 2000-2001.  The decision now goes to the Commission for final action.


The settlement, which Wagner had twice previously refused to certify, clears Avista of cooperating in Enron trading strategies, such as “Deathstar,” “Bigfoot,” or “Get Shorty,” and does not require the company to pay any financial penalties.  Avista is required, however, to improve record-keeping and training.  In particular, Avista agreed to “continue to tape record energy trader conversations; develop further documentation for resolution of accounting disputes with counterparties; and maintain a training program on the applicable FERC Code of Conduct” (see April 11, 2003 edition of the WER).


In his first ruling against the settlement on April 9, 2003, Judge Wagner noted that there were “too many outstanding questions to certify the settlement.”  He believed the settlement conflicted with allegations raised in a March 26, 2003, investigative FERC staff report.  Subsequently, Judge Wagner ordered trial staff to file a supplement to the proposed settlement and present information considered in preparation of the March 26 report.  On May 15, trial staff submitted the requested supplemental report, which analyzed thousands of calls of energy trader tapes (see May 30, 2003 edition of the WER).  The report concluded that Avista did not partake in the three questionable trading strategies or “Ricochet” transactions.


Despite the report’s findings, Judge Wagner refused to certify the settlement again in June, citing inconsistencies between the conclusions of FERC trial staff and transcripts that Avista provided (see June 27, 2003 edition of the WER).  However, in a surprising turn of events, on July 24, 2003, Judge Wagner granted reconsideration of his June ruling, stating that “there are no unresolved issues of material fact and that the record is sufficient for the Commission to make a determination on the merits of the settlement.”  The next day, he issued an order stating that the proposed settlement “disposes of all issues set for hearing” and certified the settlement.
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