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1.
Conference Takes Shape for Energy Legislation

This week, an aide to Senate Energy and Natural Resources Committee Chairman Pete Domenici (R-NM) indicated that Domenici and Representative Billy Tauzin (R-LA) plan to finish work on their compromise energy legislation around October 1, 2003.  The conference committee, which had its first meeting today, is composed of thirteen senators and fifty-three members of the House of Representatives.  Domenici staff indicated on Wednesday that there could be as few as two meetings with all conferees:  the initial meeting and one more at the end of the conference.


On Thursday afternoon, GOP and Democrat leaders in the Senate selected their conferees. For the Republicans, the conferees are: Domenici, Don Nickles (OK), Larry Craig (ID), Craig Thomas (WY), Ben Nighthorse Campbell (CO), Trent Lott (MS), and Charles Grassley (IA).  For the Democrats, the conferees are: Jeff Bingaman (NM), Byron Dorgan (ND), Bob Graham (FL), Ron Wyden (OR), Tim Johnson (SD), and Max Baucus (MT).


On Thursday evening, Representative John Dingell (D-MI) attempted to derail the effort to appoint House conferees by making a “motion to instruct” conferees to separate the electricity reliability provisions from the remainder of the energy bill and act only on those provisions.  However, on Friday morning, the motion was defeated by a vote of 176 to 211, allowing the House to appoint conferees.  For the Republicans, the Energy and Commerce Committee conferees are: Tauzin, Michael Bilirakis (FL), Joe Barton (TX), Fred Upton (MI), Cliff Stearns (FL), Paul Gillmor (OH), and John Shimkus (IL).  For the Democrats, the conferees include: Dingell, Henry Waxman (CA), Ed Markey (MA), Rick Boucher (VA), and Bobby Rush (IL).

Alex Flint, chief of staff for the Senate Energy & Natural Resources Committee, said that the initial conference meeting will mostly be devoted to opening statements and to discussion of non-controversial “tier 2” issues, such as energy efficiency and issues that the House-Senate conference agreed to last year.  While Flint indicated that these tier 2 issues will likely be worked out at the staff level, the “tier 1” issues will be resolved by Domenici and Tauzin, who will present “a proposed disposition” of the tier 1 issues around October 1 to the entire committee for consideration.  Tier 1 issues include electricity legislation, opening Alaska’s Artic National Wildlife Refuge (“ANWR”) to oil drilling, climate change, renewable portfolio standards, automobile fuel economy standards and liability issues related to the bill’s provisions that expand the use of ethanol in gasoline.  Other possible tier 1 issues include Indian energy and hydropower.


Flint also made statements about Domenici’s position on key issues.  As for ANWR, Flint indicated that while Domenici remains strongly in favor of opening up ANWR to oil drilling, he will only include the provision in the conference report if he could do so in a way that would ensure sixty votes needed to break a Senate filibuster.  “If we don’t think we can get sixty votes, we won’t include ANWR,” Flint stated.  “We’re not interested in a conference report that cannot pass the Senate.”


This week, rumors began to circulate that Republicans were planning to insert President Bush’s “Clear Skies Initiative” into the comprehensive energy legislation during conference.  While a spokesman for Domenici on Thursday “absolutely and categorically” denied that such a plan was being considered, a spokesman for Senate Majority Leader Bill Frist (R-TN) confirmed on Friday that the White House is interested in attaching Clear Skies to the energy bill during conference, but has not officially requested such action.  Regardless of the White House’s interest in such a maneuver, Flint stated that Domenici does not support inserting Clear Skies into the energy bill, and other Republicans, such as Senator Trent Lott, indicated a reluctance of adding controversial items to an already enormous, omnibus bill.  Some Democratic sources stated that such a move would be a political gamble that could kill the entire energy bill.


As for electricity issues, Flint told reporters that Domenici was not considering any new initiatives as a result of the August 14 blackouts and indicated that it was not clear that the blackouts changed the political dynamics of the electricity issues.  Flint also said that Domenici was planning to include in the conference report a provision that bars the Federal Energy Regulatory Commission (“FERC” or the “Commission”) from proceeding with its standard market design (“SMD”) or mandating participation in regional transmission organizations (“RTOs”) before 2007.


At a House Energy and Commerce Committee hearing on Wednesday, Michigan Governor Jennifer Granholm (D) joined other Democrats in support of a stand-alone electricity reliability bill to mandate reliability standards for transmission operators.  Granholm noted that it was imperative to immediately address the lack of accountability in restructured power markets by passing mandatory reliability standards.  She stated that “no one, myself included, knows who is ultimately responsible for ensuring reliability.  This is an unacceptable situation.”  On Wednesday, Congressman Dingell introduced a bill that includes the reliability provisions appearing in both the Senate and House versions of the comprehensive energy bill.  


In response, Republicans dismissed the idea of a stand-alone bill.  Flint stated that Domenici was not interested in moving stand-alone electricity reliability legislation; Tauzin remarked that passing such a stand-alone bill would not be easy and that passage of reliability standards would be more easily accomplished in the comprehensive bill.  In general, Republicans charged Democrats with trying to separate electricity reliability from the bill in an effort to kill the comprehensive energy legislation by removing the one provision driving conferees to pass the bill.

2.
House Holds Blackout Hearings

This week, in an effort to investigate the causes of the August 14 blackouts that affected more than 50 million people in the United States and Canada, the Energy and Commerce Committee of the House of Representatives held two hearings and invited various public officials, regulators, and industry representatives to participate.


On Wednesday, Michigan Governor Jennifer Granholm (D) stated that Ohio-based FirstEnergy Corp. (“FirstEnergy”) and its failure to notify utilities in Michigan about trouble developing on the regional transmission lines was the cause of the August 14 blackouts.  In her testimony, Granholm noted that International Transmission Company (“ITC”) had not received any communications from FirstEnergy prior to the blackout and only became aware of the problems two minutes before the blackout when power flows from Michigan to Ohio jumped by 2000 MWs in ten seconds.  Granholm stated that “if [ITC] had been informed during the previous hour that the system was having problems, they may have been able to craft a contingency plan for the energy demand and delivery, and avoid the cascading failure.”


Granholm was one of the few hearing participants on Wednesday to offer an opinion on the cause of the August 14 blackout.  Secretary of Energy Spencer Abraham refused to speculate on the cause of the outage, but stated that a joint U.S.-Canadian task force was investigating the August 14 events and would release its findings “in a matter of weeks.”  In explaining his reluctance to jump to conclusions, Abraham remarked that the investigation is “far too complex a task…[because] 10,000 individual events happened across thousands of square miles in a span of nine seconds.”  FERC Chairman Pat Wood also declined to comment on the cause of the blackout and deferred to the Department of Energy, which has the lead role in the investigation.  Michehl Gent, president of the North American Electric Reliability Council (“NERC”), also declined to speculate on the cause of the blackouts echoing Abraham’s statements as to the difficulty of nailing down the exact cause.  Gent said that NERC counted 444 violations of operating standards in 2002, half of which could have caused a blackout.


On Thursday, Joseph Welch, President and Chief Executive Officer of ITC, supported Governor Granholm’s testimony, which pointed the finger at FirstEnergy.  Welch argued that reports from various entities including American Electric Power (“AEP”), the Midwest ISO, the PJM Interconnection, and NERC indicate that areas in northern Ohio were experiencing serious internal problems for two hours prior to the blackout.  Welch added that AEP and PJM specifically reported that they were experiencing problematic high electricity demand on their connections to FirstEnergy.  However, despite these problems, Welch stated that FirstEnergy never notified ITC of its problems.  In Welch’s opinion, the number one cause of the blackout was the fact that Michigan was never warned either through telephone calls or through the three electronic systems operated by the Michigan Electrical Coordinated Systems to communicate system status.


In response, Peter Burg, Chairman and Chief Executive Officer of FirstEnergy, stated that FirstEnergy’s transmission system was stable right up until the outage.  Burg noted that it was not until between 4:05 and 4:09 p.m. that FirstEnergy knew trouble was coming and until that point, FirstEnergy didn’t think there was anything to report.  However, transcripts of telephone calls between FirstEnergy and the Midwest ISO (released by the House Energy and Commerce Committee) indicate that FirstEnergy technicians were struggling to understand grid problems occurring on their system.  


Burg also tried to deflect the attention focused on FirstEnergy by pointing to a list of incidents and transmission line problems occurring outside of FirstEnergy’s footprint in the hours before the blackout.  ITC’s timeline, however, shows FirstEnergy’s Eastlake generator tripping first and leading to several transmission lines tripping and several generators disconnecting from the grid.

3.
Commission Staff Clears, Settles with California Power Traders

Last week, FERC staff released more settlement agreements with entities accused of participating in Enron-style trading activities in California.  Under the settlements, companies have agreed to pay refunds ranging between $6,300 and $857,089.  In addition, FERC trial staff filed motions to dismiss show cause orders issued to entities that it has cleared from wrongdoing. 


The settlements are the result of an order issued by the Commission on June 25, 2003, directing more than sixty companies to show cause why their behavior during the period January 1, 2000, to June 20, 2001, does not constitute gaming and/or anamolous market behavior.  (see the June 27th edition of the WER).  Those companies that settled with FERC trial staff have admitted no wrongdoing for the period at issue.  The following companies have reached the following settlements agreements with FERC trial staff: 

· Reliant Resources, Inc. agreed to refund $836,000 for appearing to engage in false import, paper trading of ancillary services, and double trading of ancillary services; 

· Williams Energy Services Corporation agreed to pay $45,230 to settle charges relating to a four-hour period in which it scheduled ancillary services and market schedules above its maximum capacity;

· Portland General Electric Company agreed to refund $12,730 for two questionable transactions;

· Aquila Merchant Services Inc. agreed to pay $75,975, an amount it earned in congestion revenue for transactions that potentially constituted circular scheduling;

· Morgan Stanley Capital Group agreed to pay $857,089, an amount it earned for cutting non-firm schedules and under circular schedules;

· PacifiCorp agreed to refund $67,745, an amount it earned from the alleged gaming practice of “wheel out";

· San Diego Gas & Electric Company agreed to pay $27,972 to settle allegations that it engaged in three types of Enron-style trading practices;

· Puget Sound Energy, Inc. agreed to pay $17,092, its alleged revenue associated with cutting non-firm schedules; 

· The city of Redding, California agreed to pay $6,300 to settle charges it engaged in circular scheduling with Enron; and 

· American Electric Power Service Corporation will refund $45,240 in congestion charges it earned. 


Entities cleared of wrongdoing by FERC trial staff include: Tucson Electric Power Company; Sierra Pacific Power Company; Cargill-Alliant, LLC, Bonneville Power Administration; FP&L Energy; Los Angeles Department of Water and Power; PGE Energy Services; Public Service Company of Colorado; TransAlta Energy Marketing Inc.; Western Area Power Administration; the Salt River Agricultural Improvement and Power District, Public Service Company of New Mexico; and the cities of Anaheim, Azusa, Pasadena, and Riverside, California.  FERC staff's motions to dismiss show cause orders for these companies said that either the entities involved could not be proven to have engaged in any "anomalous" trading activities, or their activities did not materially affect market prices.


In all, FERC staff has cleared seventeen entities accused under the June 25 show cause order of having engaged in gaming of California power markets.  In addition, staff has reached settlements with thirteen entities regarding the show cause order, for a total of $1.99 million in refunds.  The settlements must be certified by an administrative law judge (“ALJ”) and approved by the full Commission before they can take effect.  Under the June 25 order, those entities that have not reached settlement or been cleared by FERC staff will be subject to ALJ proceedings.  


In another development, San Diego U.S. District Judge Robert Whaley dismissed seven lawsuits that claimed Duke Energy, Dynegy Corporation, and other energy companies colluded to create artificially high electricity prices during California’s energy crisis in 2000 and 2001.  Judge Whaley ruled last week that only FERC can hear cases alleging that rates are unreasonably high.  Judge Whaley dismissed a similar lawsuit in January brought by a Washington state public utility. 

4.
EPA Staff Report Hints at More Stringent Particulate Matter Standards

In a draft report issued late last week, Environmental Protection Agency (“EPA”) staff suggested that current national ambient air quality standards (“NAAQS”) for particulate matter (“PM”) might not be sufficient to protect the public health and environment.  The assertion by EPA staff, mostly made up of agency scientists, comes as a surprise to most observers and may lead to renewed fights between EPA and industry over how best to measure PM emissions.  The report titled, “First Draft Staff Paper,” was released to the public as part of a process whereby EPA is required to review its criteria pollutant standards every five years.


NAAQS for PM, and other criteria pollutants, remain controversial.  In 1997, EPA issued updated NAAQS for PM and altered ozone measurement standards.  The updated standards for PM created two different standards, PM10 and PM2.5, which were based on the characteristics of the matter.  The PM10 standard proposed to regulate larger, coarser matter, while the PM2.5 standard focused on fine matter.


In response to EPA’s PM update in 1997, utilities filed lawsuits in federal court seeking to prevent implementation.  The U.S. Court of Appeals for the District of Columbia (“D.C. Circuit”) supported EPA’s promulgation of a PM2.5 standard.  Ultimately, in 2001, a unanimous Supreme Court upheld the D.C. Circuit’s decision, which served to leave the PM2.5 standard in place as promulgated in 1997.  Today, EPA is party to a court-enforced consent decree to issue a final report on PM science and health by December 19, 2003.  EPA must issue notices of proposed and final rulemakings concerning PM by March 31, 2005 and December 20, 2005, respectively.  The current PM2.5 standard requires levels to remain below 65 micrograms per cubic meter over a 24-hour period.  PM may not exceed 15 micrograms per cubic meter on an average annual basis.


In its draft report, EPA staff recommended that the PM2.5 standard be retained by EPA, along with the current 24-hour and annual averaging times.  More particularly, however, they also concluded that future PM2.5 may need to be more stringent to protect the public health.  EPA staff suggested that the EPA should require that future levels range from as low as 30 to 50 micrograms per cubic meter over a 24-hour period and 12 micrograms per cubic meter on an average annual basis.  EPA staff noted that “in considering both the available evidence and the inherent uncertainties in the evidence . . . staff concludes that the available evidence sufficiently calls into question the adequacy of the current suite of PM2.5 standards . . . to provide increased public health protection.”
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