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1.
Energy Bill Facing Procedural Protests and Substantive Squabbles
Last week, a House-Senate conference committee held its first meeting to consider comprehensive energy legislation.  Senator Pete Domenici (R-NM), Chairman of the Senate Energy & Natural Resources Committee and Chairman of the conference committee, told committee members that they have an opportunity to enact new energy policy for the country, but cautioned members that they must first resolve differences between the House and Senate versions of the bill and between Democrats and Republicans.


Despite Domenici’s plea for resolution of differences, Democrats began the conference by objecting to the conference process proposed by Domenici and Congressman Billy Tauzin (R-LA), Chairman of the House Energy & Commerce Committee.  According to the proposed process, Domenici and Tauzin would retain tight control of the conference and limit the number of public meetings on key provisions.  Together, Domenici and Tauzin would develop draft legislation in the form of a “draft Chairman’s mark” for each of the “tier 1” and “tier 2” issues (see September 5th edition of the WER) and begin releasing (possibly as early as Monday, September 15, 2003) the draft provisions as they are completed.  According to Alex Flint, Domenici’s staff director, Domenici and Tauzin intend to address the “tier 2” issues first and schedule meetings with staff from both parties to discuss these less contentious issues.  Flint stated that he expects the process to remain the same for the larger, more controversial, “tier 1” issues, such as Standard Market Design (“SMD”).


Democrats voiced concern over this proposed process and urged Domenici to create an open and bipartisan conference.  Other Democrats accused Domenici and Tauzin of employing the same tactics used by the White House’s energy task force chaired by Vice President Dick Cheney; tactics that allegedly allowed energy industry lobbyists to influence the development of energy policy while preventing environmental and consumer group participation.  Representative Edward Markey (D-MA) asked, “Does this mean that we’re going to adopt the Cheney task force approach, with secret meetings in which energy lobbyists, but not the public, get to participate?”


In defense of the conference committee process, Flint stated that the legislation is “too big and voluminous” for a process that involves frequent open meetings, protracted debate, and provision by provision voting.  “[W]e are working off of some 2,000 pages of bill text, which will eventually become a 700-page bill,” Flint said.  “We had to do what is necessary to get a single text off of which we could work.”  In reflecting on the 2002 energy legislative conference committee process, Domenici stated, “Frankly, I agree there were too many multi-day meetings, too many offers and counteroffers, instead of conferees and staff essentially sitting down and rolling up their sleeves and working it out.”


On Thursday, Domenici responded to Democratic criticism by stating that Democrats would have a fair shot at influencing deliberations during conference.  By preparing a draft Chairman’s mark, publishing it, and holding meetings with staff from both parties on the draft provisions, Flint stated that Domenici and Tauzin are providing enough of an open dialogue to maintain bipartisan input.  “I think openness means that we share the text of something that we intend to consider, and that we take that up in public and give people time to offer their thoughts,” Flint stated on Thursday.


Within an hour of Domenici’s statement, Democrats dismissed Domenici’s assurance of bipartisan participation and called Domenici’s proposal “a deeply flawed strategy.”  In a letter to Domenici, Senator Jeff Bingaman (D-NM) stated that “if the goal is to achieve true bipartisan consensus on the important energy challenges facing the nation, this is a mistaken way of going about it.  There is no substitute for actually being involved when key decisions are first made and no amount of labeling of the resulting text as draft or provisional can mask this fact.”


Meanwhile, substantive squabbling over the electricity provisions of the bill reached a new level as the Bush Administration weighed in on several key issues.  On Wednesday, Deputy Energy Secretary Kyle McSlarrow, while testifying before the Senate Governmental Affairs Committee, said the Administration wanted to achieve “the goal of regional coordination and planning through the mechanism of voluntary regional transmission organizations (“RTOs”).”  The Bush Administration’s support for voluntary RTO formation undermines the Federal Energy Regulatory Commission’s (“FERC” or the “Commission”) attempt to require mandatory RTO membership.


In response to the Bush Administration’s lack of support for the Commission’s movement toward mandatory RTO participation, FERC Chairman Pat Wood told reporters that he was “concerned that without the tool [for mandatory RTO membership] which I think we have today -- which is the core legal finding of our rulemaking in the [SMD proceeding] and the White Paper - if we do not have that tool in our tool chest, we are crippled.  Not irreparably, but we have one less tool to effectuate good, regional grids for reliability and for infrastructure expansion planning, that we need to have.”


McSlarrow also expressed the Bush Administration’s support for several issues in the energy bill, such as achieving greater regulatory certainty for transmission expansion through backstop federal siting authority and streamlining and coordinating line-permitting activities across federal lines.  McSlarrow stated that the Administration also supports “increased rates of return on new transmission investments, including clarifying that FERC has the authority to provide incentive-based rates to promote capital investments in new transmission and technological upgrades to existing transmission.”


Also this week, Secretary of Energy Spencer Abraham sent a letter to Domenici stating further Bush Administration positions.  In the letter, Abraham articulated the following Administration positions:

· While the Administration opposes a “price-floor tax credit” to support the Alaska natural gas pipeline, it could support an 80 percent loan guarantee for the project.

· The Administration supports increased civil and criminal penalties for Federal Power Act (“FPA”) violations, repeal of the Public Utility Holding Company Act, changes to the federal tax law regarding the sale or transfer of transmission assets, and allowing cooperatives to provide open access to their lines without losing their tax exempt status.

· The Administration cited problems with some provisions of the bill that would “set unrealistic targets and timetables for hydrogen vehicle sales or use of hydrogen fuel.”

· The Administration stated its opposition to including any climate change legislation in the energy bill, as well as renewable portfolio standards requiring electric suppliers to buy certain percentages of wind, solar, biomass or other clean energy.


Abraham’s letter follows his congressional testimony made last week in which he told lawmakers that the Bush Administration supported a delay of FERC’s SMD proposal until 2007, because the delay was necessary to secure a legislative deal allowing Senate passage of the energy bill.  In response, Wood merely said that he would “cross that bridge when we come to it,” but added that he hoped the delay would not become a part of the final energy bill.  

2.
U.S.-Canadian Task Force Releases Chronology of Blackout

On Friday, the U.S.-Canadian Power Outage Task Force (“Task Force”), which is investigating the causes of the August 14 blackout, released a chronology of significant physical and electrical events that identifies a collapse of the transmission grid beginning in northern Ohio and eastern Michigan.  


The chronology identifies the first related outages occurring at 12:05 p.m. EDT, some four hours before the blackout apexes at around 4:13 p.m. EDT.  A lack of reactive power, which enables voltage levels to remain constant, is also being investigated as a contributing factor.  The Task Force, made up of U.S. and Canadian government officials, noted that the initial chronology “is not intended to indicate and should not be assumed to assign fault or culpability for the blackout.”  Energy Secretary Spencer Abraham commented that, “The critical first step has been passed.  Now we can focus on answering the question why.”


The Task Force noted the following occurrences, among others, as contributing to the blackout:

· 12:05 p.m. - Three generators, one each in central Ohio, the Detroit area, and northern Ohio, shutdown altering the electric power flow over the transmission system.

· 2:02 p.m. - A transmission line that is part of the pathway from southwestern Ohio into northern Ohio disconnects due to a brush fire.

· 3:05 p.m. to 3:41 p.m. - Three transmission lines belonging to FirstEnergy disconnect in eastern and northern Ohio.  This event compromised the effectiveness of the transmission path from eastern Ohio into northern Ohio.  The power that was scheduled to be on the disconnected lines began flowing toward, and overloading, other lines that connected northern Ohio to the grid.

· 4:08 p.m. to 4:10 p.m. - Additional transmission lines into northwestern Ohio disconnect and generation begins to trip in Central Michigan.  Accordingly, only a few transmission lines remained available to serve the northern Ohio and eastern Michigan load centers.

· 4:10 p.m. - Transmission lines disconnect across Michigan and northern Ohio, generation trips off line in northern Michigan and northern Ohio (twenty generators trip off line along Lake Erie in forty-one seconds), and northern Ohio separates from Pennsylvania.

· 4:10:38 p.m. - The entire eastern Michigan and northern Ohio load centers had little generation left available to them and voltage continued to decline.  When the transmission lines along the southern shore of Lake Erie disconnected, the power that had been flowing along that path immediately reversed course.

· 4:10:41 p.m. - Cleveland is disconnected.

· 4:10:45 p.m. - The Eastern Interconnection is split into two sections separated by an east-to-west line.  The northern portion, including New York City, is affected by the blackout, while the southern portion remained unaffected.  Cascading blackouts begin.

· 4:13 p.m. - Cascading sequence essentially complete.


The complete Task Force Initial Blackout Timeline Report may be located at:

http://www.energy.gov/engine/doe/files/dynamic/1282003113351_BlackoutSummary.pdf.
3.
Kelly Nomination Set for Senate Approval

Suedeen Kelly, a former New Mexico state regulator and FERC nominee, cleared a major hurdle Tuesday when she encountered very few challenging questions from members of the Senate Energy & Natural Resources Committee.  Domenici urged his committee colleagues to quickly act on the Kelly nomination (along with the nomination of Joseph Kelliher) to ensure that FERC is not left without a quorum of three members when Commissioner William Massey is required to step down when Congress adjourns for the year.


“Particularly, in the wake of the August 14 blackout, [leaving FERC without a quorum is] not acceptable to me,” Domenici stated.  “The Senate has a duty, in my opinion, to act to ensure that the agency with responsibility over regulation of the interstate transmission grid continues to function.  Moving forward on these nominations is part of that duty.”


Currently, the five-member Commission is composed of only three members - Wood (R), Massey (D), and Nora Mead Brownell (R).  Pursuant to the FPA, Massey, whose term expired this past June, may serve until the end of the year when Congress adjourns.  At year’s end, however, Massey must step down and, if no other Commissioner is appointed, FERC will not be able to transact business.  Although President Bush has nominated Kelly and Kelliher to fill the FERC vacancies, Democrats have slowed the confirmation process to ensure that Kelliher, a Republican, is not confirmed first giving Republicans control of the entire Commission starting in January.  Domenici and Bingaman agreed that Kelly, a Democrat, and Kelliher should be approved together.


At the hearing, Senator Diane Feinstein (D-CA) urged Kelly to “be strong” on the Commission.  “Don’t let them intimidate you; mix it up a little bit,” she told Kelly.  Feinstein also remarked that FERC needed more Commissioners like Massey with the “gumption…to really be able to tell it like it is, to protect consumers, to see beyond the veneer of what’s happening.”


Feinstein has urged the Bush Administration to renominate Massey for another term, but sources indicate that Senator Larry Craig (R-ID) has been pushing his own nominee to fill the remaining Democratic seat, Idaho regulator Marcia Smith.

4.
FERC Approves New LNG Import Terminal

This week, FERC authorized Cameron LNG, LLC (“Cameron”) to construct and operate the first new import terminal for liquefied natural gas (“LNG”) in the U.S. in more than twenty years.  In granting authorization to Cameron, the Commission cited a crucial need for more sources of natural gas to meet increasing demand.  


Sempra Energy LNG Corp. bought the Cameron facility earlier this year from Dynegy Midstream Services Limited Partnership, which had called it the Hackberry terminal.  The proposed project will be constructed near Hackberry, Louisiana and will include an LNG terminal composed of three LNG storage tanks that will hold the equivalent of 3.5 billion cubic feet of gas.  The facility will also include a 35.4-mile pipeline that will extend from the terminal to an interconnection with facilities operated by Transcontinental Gas Pipe Line Corporation in Beauregard Parish, Louisiana.


In a December 2002 order, the Commission initiated a new policy for regulating LNG import facilities by not requiring Cameron to offer open-access terminal services or to maintain a tariff and rate schedule for such services.  Instead, the Commission said it would view the new LNG plant as it would a production facility, allowing the sales of the natural gas from the LNG plant to compete with other sales of natural gas from the Gulf Coast in a deregulated, competitive commodity market.  At the Commission’s open meeting on Wednesday, FERC staff noted that the December decision seems to have had a “positive effect” in inducing new LNG project proposals.  


In approving the construction of the facility, the Commission also granted Cameron’s request for an extension of its construction authorization to five years instead of the three years previously allowed.  In its recommendation to the Commission, FERC staff stated this extension of time is warranted because the terminal’s three tanks will be the largest ever built in the U.S., and because Cameron faces significant environmental remediation, including creation of an 88-acre marsh to replace the wetlands that will be destroyed during the plant’s construction.  The Commission also decided not to require Cameron to file its customer contracts prior to commencing construction of its facilities as previously ordered.  The Commission granted Cameron’s appeal of this requirement due to concerns about public disclosure of commercially sensitive information.  


With increasing demand expected to exceed supply in the years ahead, increased imports of LNG are seen as a vital part of the nation’s mix of energy resources.  The Commission’s action on Wednesday is the first approval of a new LNG import terminal facility in the U.S. since the Commission’s 1977 authorization to Trunkline LNG Company to own, construct, and operate the Lake Charles LNG terminal, which is also located in Louisiana.  The Cameron plant will be the fifth LNG import terminal in the U.S.  FERC is now reviewing proposals for five more onshore LNG projects, and other federal agencies are reviewing plans for two proposed offshore terminals.   

5.
FERC Issues Guidance on RTO Filing Requirements

FERC this week issued guidance to clarify whether public utilities seeking to join or withdraw from a RTO or an independent system operator (“ISO”) are required to make filings pursuant to Section 203 of the FPA.  FERC’s guidance was in response to a recent adverse court decision and increased uncertainty among potential RTO and ISO participants.  


Specifically, FERC commented that only under the limited circumstances where a transfer of operational control of jurisdictional transmission facilities to or from an RTO or ISO does not involve a transfer of ownership or a lease of such facilities, then arrangements to join or exit an RTO or ISO will be reviewed pursuant to Section 205 of the FPA.  The Commission will no longer require a public utility to make such filings pursuant to FPA Section 203.  The Commission noted that such Section 205 filings typically include agreements establishing the roles of RTO and ISO participants, the RTO managing entity, and other participant members of RTOs or ISOs, as well as agreements between member transmission owners and the RTO concerning the transfer of operational control of specific facilities. 


Further, FERC provided guidance by stating that public utilities making Section 205 filings must continue to demonstrate that they meet the principles of Order No. 2000.  Accordingly, FERC will consider whether all of the elements contained in the filed arrangement meet the principles of Order No. 2000 and are “just and reasonable.”  FERC will also consider whether member entrance and exit rights are just, reasonable, and not unduly discriminatory.  Finally, the Commission stated that it will review whether specific proposed withdrawals from an RTO are consistent with the FPA.


FERC’s guidance order on RTO and ISO filing requirements comes in response to a court decision concerning utility ISO members and their right to file rate design changes.  In July 2002, the U.S. Court of Appeals for the District of Columbia Circuit (“D.C. Circuit”) concluded that under Section 205 of the FPA, utility members of ISOs have the right to file rate design changes with the Commission unilaterally.  (see July 19, 2002 edition of the WER).   The Commission had argued that such filings could only be made through an ISO board.  The court also held that Section 203 of the FPA does not provide any basis for requiring utilities to receive Commission approval prior to withdrawing from an ISO.  


The Commission responded to the July 2002 court decision by issuing an order that offered further explanation for and then reinstated the Commission’s previous positions with regard to both the Section 203 and Section 205 issues.  In response to that order, the utilities that originally took the case to the D.C. Circuit again sought relief from the court, contending that the Commission’s action was inconsistent with the court’s mandate.  (see May 23rd edition of the WER).  On May 20, 2003, the court issued a decision agreeing with the public utilities and reiterating that transmission owners have the right to file rate design changes with the Commission unilaterally under Section 205, and that utilities withdrawing from an ISO do not need prior approval from FERC under Section 203.  
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