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1.
Standard Market Design Update


With Congress and the Federal Energy Regulatory Commission back in Washington after their August recesses, the Commission’s notice of proposed rulemaking (“NOPR”) on standard market design (“SMD”) is receiving attention on many fronts.  

FERC Extends Comment Period for SMD NOPR

In response to complaints that the original 75-day comment period was inadequate, the Commission issued a notice on Tuesday extending the time for interested parties to file comments on the SMD NOPR.  Initial comments are now due by November 15, and reply comments are due by December 20.  


In addition, the Commission announced that its staff will hold the following technical conferences this fall:  

· On October 2, 2002, Commission staff will discuss the essential elements of a standard market monitoring plan.

· On October 3, 2002, Commission staff will address standard software to support the electric grid and market operations under SMD.

· On December 11, 2002, Commission staff will discuss liability and indemnification provisions in the SMD Tariff.  


The Commission also indicated that it would reserve a week in January 2003 for “any further technical conferences necessary to explore remaining areas of concern identified during our continued outreach and through the comment process.”

House Committee Orders SMD Study


The SMD NOPR is also attracting interest on Capitol Hill.  Last week, the House Appropriations Committee approved report language that would require the Department of Energy (“DOE”) to study the possible effects of the Commission’s proposal before a final rule is issued.  


In the report language, which accompanied the fiscal year 2003 energy and water development appropriations bill and was offered by Representative Peter DeFazio (D-OR), the committee stated that it is “very concerned” about the impact that the rule might have on regional electricity prices and, consequently, instructed DOE to submit an independent analysis 90 days before FERC issues a final SMD rule.  The analysis must “compare wholesale and retail electricity prices in major regions of the country, both under existing conditions and under the proposed new rule.”  In addition, the analysis must address the costs and benefits of the proposed SMD rule, including its impact on the following:  

· Energy infrastructure development and investor confidence; 

· State utility regulation; 

· Retail customers; 

· The reasonableness of electricity prices; and 

· The safe, reliable, and secure operation of the nation’s generation and transmission facilities.  


On the same day, the committee also approved report language, offered by Representative Sam Farr (D-CA), which would prohibit FERC from spending funds “to grant any public utility the authority to use market-based rates until the commission has issued a final order in all market-based rate cases that have been pending before the commission for more than 18 months.”

Senate Schedules Hearing on SMD NOPR


The Senate Energy and Natural Resources Committee has scheduled a hearing on the SMD proposal for Tuesday, September 17.  The full committee will also receive testimony on related issues, such as transmission pricing and the capacity of load-serving entities to reserve sufficient transmission to meet their contractual and statutory obligations to serve.  While the witness list has not yet been finalized, a committee spokesperson said that representatives from FERC, states, and industry will be invited to testify.

Wood Responds to Southern Governors’ Transmission Pricing Concern


Finally, FERC Chairman Pat Wood last week reassured the Southern Governors’ Association that the Commission’s pending SMD proposal does, in fact, include a participant-funding approach to allocating transmission costs.  Participant funding means that costs associated with new transmission or facility upgrades are allocated to those specific parties that benefit from the improvements.    


Chairman Wood’s letter responded to a resolution issued by the Southern Governors’ Association in late August.  The resolution, sponsored by Governors Mike Huckabee (R-AR), Ronnie Musgrove (D-MS), and Don Siegelman (D-AL) and adopted by 16 Southern governors, stated: “[T]he southern governors hereby oppose the FERC’s move toward socializing all costs of transmission system expansions and upgrades and urge FERC to utilize a pricing policy for transmission upgrades and expansions that requires the costs to be paid for by the customers proportionate to the benefits received.”    



In his letter, Wood wrote:  “The bottom line is that our commission in fact agreed with the ‘beneficiaries pay for it’ position you and the other southern governors advocated, and we proposed it to be our new policy in the regional electric marketplaces.”  

2.
Conferees Discuss Energy Bill


On Thursday, House and Senate conferees met for the first time since the August recess to vote on a number of outstanding issues in the energy bill conference.  In what was at times a contentious all-day session, members came to agreement on seven Tier 1 and Tier 2 issues, including the Price-Anderson extension for nuclear indemnification, pipeline safety, clean coal technology funding, and construction of a natural gas pipeline in Alaska.  Members were also slated to bring up a number of more controversial issues for discussion only.  Among those issues were electricity, climate change, ethanol, the renewable portfolio standard, and the Arctic National Wildlife Refuge.  Thursday’s progress lends credibility to assertions that Congress may yet complete work on the energy bill before the end of the year.


In other decisions, House members rejected a series of nuclear amendments offered by Representative Edward Markey (D-MA) to tighten security at nuclear facilities.  The House accepted several such proposals in legislation adopted last year; Senate conferees, however, made it clear that they would not accept Markey’s proposed changes.  Members also crafted a compromise on pipeline safety, overcoming disagreement on the frequency of reinspections.  In addition, House conferees put forth a new legislative offer on corporate average fuel economy (“CAFE”) standards.  CAFE and the remaining controversial issues will be taken up next Thursday, when conferees are scheduled to meet again.


Near the end of Thursday’s meeting, Conference Chairman Billy Tauzin (R-LA) announced that his Republican colleagues are close to agreement on an electricity offer.  The draft proposal reportedly contains incentives for funding new transmission and participant funded investment for transmission, uniform refund authority for FERC, electric reliability rules similar to the consensus document passed by the Senate, and an alternative renewable portfolio standard that would require retailers to obtain 10 percent of their electricity from renewable sources by 2010.  Regional transmission organization (“RTO”) provisions are a work in progress, though industry sources claim that one possibility being discussed involves making repeal of the Public Utility Holding Company Act contingent upon a utility’s consenting to join an RTO.  Earlier in the month, House Energy and Air Quality Subcommittee Chairman Joe Barton (R-TX) circulated a draft that, in addition to the above, addressed transmission siting and condemnation.

3.
FERC Calls for Review of Hydroelectric Licensing Process

With a flood of hydroelectric licenses coming up for renewal in the next decade, the Commission is considering an overhaul of its rules governing such authorizations.


In a notice released Thursday, the Commission stated that changes are needed to “further the goals of reducing the cost and time of [hydroelectric] licensing without sacrificing environmental protection and the fulfillment of other statutory responsibilities.”  Toward those ends, the Commission is seeking public comment on a proposal for a new licensing process developed by the Interagency Hydropower Committee (“IHC”), a group consisting of staff from the Commission and the Departments of the Interior, Commerce, and Agriculture.  The Commission is also seeking public comment on a proposal developed by the National Review Group (“NRG”), a coalition of industry and non-governmental organizations.


According to FERC Commissioner Nora Brownell, one impetus for the new initiative is the prospect of approximately 40 percent of hydroelectric licenses coming up for renewal in the next 10 years.  Brownell reportedly stated this summer that the Commission needs to make improving hydroelectric licensing a priority “because I don’t possibly see how we could get [the work] done in a timely manner if we continue to operate the way we have been operating.”


At this early stage of the process, the Commission expressed few of its own preferences.  In the notice, however, the Commission did state that “one reform concept that shows particular promise is a licensing process that integrates an applicant’s prefiling consultation with resource agencies, Indian tribes, and the public with the Commission staff’s [National Environmental Policy Act] scoping.”  Among other benefits, the Commission stated that such an “integrated process” could “better integrate the Commission staff actions with the actions of other federal agencies with statutory roles under the [Federal Power Act].”


In addition to soliciting written comments, which are due on December 6, 2002, the Commission announced plans for a series of regional forums on hydroelectric licensing that it will jointly sponsor with the Departments of the Interior, Commerce, and Agriculture.  The Commission hopes to move quickly from these outreach efforts to a rulemaking process, with the goal of issuing a NOPR in February 2003, and a final rule by this time next year.


A copy of the notice, which includes summaries of both the IHC and NRG proposals, can be found on the Commission’s website by searching for Docket No. RM02-16 on the FERRIS research system: http://ferris.ferc.gov/idmws/search/fercgensearch.asp. 
4.
Energy Information Administration Releases Short-Term Energy Outlook


Peering into its crystal ball, DOE’s Energy Information Administration (“EIA”) predicted higher natural gas prices for 2003, in its Short-Term Energy Outlook released late last week.


Specifically, while stating that “severe price spikes are unlikely,” EIA now sees natural gas wellhead prices climbing to about $3.25 per thousand cubic feet for all of 2003, as compared to a projected level of $2.80 per thousand cubic feet for 2002.  EIA attributes these higher prices to the “sharp increases” in natural gas demand that it expects this winter because of both “the high probability of comparatively cold weather” and “the continued expectation of solid recovery in the U.S. industrial economy by the fourth quarter of this year and into 2003.”  As a result of this additional demand, EIA anticipates that “much of the accumulated cushion in natural gas storage will probably by expended toward feeding consumption growth.”


In its report, EIA also stated that total annual electricity demand growth is expected to slip by 0.7 percent in 2002, principally due to a weak first half of the year.  Looking toward the future, EIA projects electricity demand reviving in the third quarter of 2002 as the economy gains strength and growing by 3 percent in 2003.
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