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1.
FERC Approves Plan to Establish RTO West


At its open meeting on Wednesday, the Federal Energy Regulatory Commission approved many aspects of a plan to establish RTO West, a proposed regional transmission organization (“RTO”) for the Northwest that would encompass all or parts of eight states.


In its order, the Commission stated that “with some modification and further development of certain details,” the RTO West proposal satisfies the requirements for RTOs set forth in Order No. 2000.  In addition, FERC indicated that it sees the RTO West proposal as dovetailing effectively with the notice of proposed rulemaking (“NOPR”) on standard market design (“SMD”) that FERC issued this summer (see August 2nd edition of the WER).  Specifically, FERC stated that although it diverges from the SMD NOPR in some respects, the RTO West proposal “can provide a basic framework for standard market design in the West.”


Among other aspects of the proposal, the Commission approved RTO West’s governance structure; its plan for license plate pricing, including the length of a transition period; and its plan for catalogued transmission rights with voluntary conversion of pre-existing contracts.  The Commission also approved, with modification, RTO West’s planning and expansion proposal.  With regard to the scope and configuration of RTO West, the Commission deferred action on the participation of Canadian entities, but applauded the fact that British Columbia Hydro and Power Authority joined in filing the RTO West proposal.  In addition, the Commission encouraged ongoing efforts to accommodate the participation of the Bonneville Power Administration (“BPA”), which operates much of the transmission in the RTO West footprint.


The Commission also discussed RTO West’s congestion management proposal at some length.  With modification, the Commission approved this plan, which reflects the use of locational pricing and financial options to hedge congestion charges.  In addition, to assist in developing the remaining aspects of the RTO West congestion management proposal, the Commission directed its staff to hold technical conferences and RTO West to hold additional discussions among stakeholders through its Regional Representatives Group (“RRG”) process.  Looking toward such sessions, the Commission noted that some aspects of the RTO West congestion management proposal -- including the use-or-lose nature of financial options, the balanced schedule requirement, and the absence of a day-ahead market -- differ from the vision offered in the SMD NOPR.  The Commission, however, stated that “regional variations that accomplish the objectives of the [SMD NOPR] are permissible,” adding that it wants to understand fully the requirements for establishing a congestion management system based on locational prices for RTO West, including the unique challenges associated with hydroelectric resources.


In addition to the technical conference on congestion management, FERC Chairman Pat Wood stated that the Commission’s staff will hold similar sessions on market monitoring and resources adequacy issues related to the RTO West proposal.  The Commission also directed RTO West to file its proposed tariff within 120 days.


The group of utilities supporting RTO West includes Avista Corp., BPA, British Columbia Hydro and Power Authority, Idaho Power Co., NorthWestern Energy (formerly the Montana Power Co.), Nevada Power Co., PacifiCorp, Portland General Electric Co., Puget Sound Energy, and Sierra Pacific Power Co.


A copy of the Commission’s order is available on the FERC website at http://www.ferc.gov/electric/rto/RT01-35-005-09-18-02.pdf.  

2.
Senate Energy Committee Grills Wood on SMD NOPR


The Senate Energy and Natural Resources Committee returned to the fray surrounding the SMD NOPR on Tuesday, holding a hearing at which FERC Chairman Wood sought to defend the Commission’s proposal against attacks from a range of critics.


In his testimony, Wood argued that electricity markets are broken and need to be fixed.  Describing the existing wholesale power market as having “many of the worst features of both regulated and competitive markets, and few of the benefits of either,” Wood reportedly stated that “to continue with a system that produced the catastrophic failures in the Western markets in 2000-2001 would be unconscionable.”  Wood further stated that the SMD NOPR, “improved by further input from the public and affected parties,” will “complete the task” of converting transmission and power markets to support competition.


At Tuesday’s hearing, Western senators grilled Wood as to whether the SMD NOPR appropriately accounts for the unique characteristics of the West.  Senator Maria Cantwell (D-WA), for example, criticized FERC for failing to acknowledge the importance of regional differences and reportedly stated that she would “look for every legislative vehicle we can to stop this process.”  Similarly, Senator Jon Kyl (R-AZ) reportedly stated that FERC is “not really willing to consider some of the deep concerns and objections expressed by those of us in the West.”  Energy Committee Chairman Jeff Bingaman (D-NM), however, described the SMD NOPR as a work in progress and stated that, at this time, he would not seek to block further Commission work on the issue.  


In addition to the attacks it attracted from members of the Committee, other witnesses raised questions about the SMD NOPR.  Kentucky Governor Paul Patton (D), for example, charged that the proposal constitutes “an unprecedented usurpation of state jurisdiction by FERC” that “will have unforeseen and unintended consequences that will harm many states.”


Perhaps responding to these and similar criticisms directed at the SMD NOPR since its release this summer, Wood stated that the Commission now anticipates a slower schedule than it originally envisioned for movement toward a final rule.  Last week, the Commission extended the comment period for the SMD NOPR, setting a November 15th deadline for initial comments and a December 20th deadline for reply comments (see September 13th edition of the WER).  On Tuesday, Wood stated that the Commission would likely issue a final rule next spring.


Chairman Wood’s testimony is available on the FERC website at http://www.ferc.gov/news/congressionaltestimony/Wood-Testimony-09-17-02.pdf.  The testimony of other witnesses at Tuesday’s hearing is available on the Energy Committee’s website (http://energy.senate.gov), through the link for the “Committee’s Schedule.”

3.
Legislative Update


On Thursday, House and Senate conferees made some progress on the comprehensive energy bill by adopting a modified version of the Corporate Average Fuel Economy (“CAFE”) language passed in the House last year.  


The House conferees also agreed to a position on electricity restructuring issues, which must now be reconciled with Senate provisions.  Specifically, House Republicans pushed through an electricity proposal by Representatives Joe Barton (R-TX) and Billy Tauzin (R-LA) which will serve as the chamber’s opening position as it begins discussions with senators on electricity deregulation.  While the proposal does not give FERC the power to mandate participation in RTOs, it does allow regulators to order both jurisdictional and non-jurisdictional utilities to join RTOs if transmission capacity in an area under review is deemed a “critical path element.”  The proposal also gives FERC the authority to intervene in transmission siting when the process among states, local authorities, and stakeholders has been exhausted.   


In addition, the House proposal would:

· Ban “round-trip” sales of power and increase federal fines for such trades from $5,000 to $1 million;  

· Improve market transparency rules by requiring energy companies to disclose real-time pricing information; 

· Repeal the Public Utility Holding Company Act;

· Increase use of net metering for renewable energy sources;

· Require FERC to encourage the development of new transmission technologies;

· Enact reliability standards passed in the Senate, which set up an Electricity Reliability Organization;

· Establish a property compensation package for power line siting;

· Repeal the Public Utility Regulatory Policies Act, subject to provisions added in the Senate; and 

· Require that the Department of Energy establish a task force on transmission lines crossing federal lands.  


House Democrats opposed the measure but were unable to win support for any of the amendments that they offered on the issue, which were all rejected along party lines.  The amendments included one by Representative Rick Boucher (D-VA) to strike language in the House electricity proposal that would eliminate current FERC authority to review utility mergers; another Boucher amendment to strike language giving FERC eminent domain authority for electric transmission siting; and an amendment by Representative John Dingell (D-MI) that would ban fraudulent and manipulative pricing by establishing rules similar to those in place at the Securities and Exchange Commission for regulating financial transactions, including audit trails.  


The conferees also adopted a modified version of the CAFE language passed last year in the House.  By a 12-2 vote, conferees approved the provision which would enact a modest fuel economy boost of at least 5 billion gallons of oil between 2006 and 2012, a slight change to the original H.R. 4 language that would have saved the same amount between 2004 and 2010.  The provision also authorizes the National Academy of Sciences to study the effects of imposing tougher standards after 2010.    


More action on electricity is expected next week as conferees agreed to meet twice next week on Wednesday, September 25 and Thursday, September 26.

4.
FERC Addresses Capacity Allocation on El Paso System


On Wednesday, the Federal Energy Regulatory Commission ordered El Paso Natural Gas Co. (“El Paso”), an interstate pipeline serving customers in California, Arizona, and other Western states, to change its pipeline allocation procedures to ensure that it can meet firm service entitlement levels.  


On May 31, the Commission found El Paso’s current allocation methodology to be unjust and unreasonable.   Accordingly, the Commission required that the full requirements (“FR”) contracts be converted to contract demand (“CD”) contracts.  The Commission gave the parties until July 31, 2002, to reach an agreement as to the FR customers’ entitlements under their new CD contracts.  The order stated that if the FR customers were unable to reach an agreement, then the Commission would determine the appropriate CD entitlements for the FR shippers.  On August 1, El Paso notified the Commission that the FR customers were unable to agree to new CD entitlements.  As a result, the Commission issued an order this week establishing the methodology to be used by El Paso to allocate its pipeline capacity to its FR customers and clarified other aspects of its May 31 Order.  


In the order, the Commission:

· Directed El Paso to convert FR customers to CD customers with an effective date of May 1, 2003.  This extends the November 1, 2002, deadline originally established by the Commission.  

· Directed El Paso to allocate available capacity to the FR customers based on each  customer’s monthly demand over the twelve months ending August 31, 2002.  This  methodology will determine each shipper’s monthly pro rata share of El Paso’s available capacity.  Further, the Commission required a reallocation of the aggregate FR shippers revenue responsibility under the 1996 Settlement to reflect the new CD entitlement levels.  
· Instructed El Paso to provide partial demand charge credits to be paid during the interim period (November 1, 2002 to May 1, 2003), in recognition of the fact that postponing the conversion date may result in pro rata reductions in firm service to CD customers during the winter heating season.

· Directed El Paso to use for allocation its system-wide capacity of 5.4 million dekatherms per day.  The Commission states that El Paso reported these volumes will be available with the addition of the Line 2000 Project as well as its new Power Up expansion project, which is expected to be in operation by the summer of 2003.  


In addition, El Paso must file a report by December 2, 2002, detailing the results of the capacity allocation and receipt point allocation process.  El Paso must also file tariff sheets within 15 days of the Commission order to provide for use of the California delivery points as receipt points.  


At Wednesday’s Commission meeting, Commissioner Massey said, “We really had no choice but to step up to the plate and make this decision on our own.  It won’t please everyone, but it’s very reasonable.”  
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